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BOOK THREE “REAL RIGHTS” 
 

Chapter One GENERAL PROVISIONS 
 

Section I. Things 
 

119. (Definition of thing)  
Under this Code, a thing is a corporeal object or substance comprising a 
gas, liquid or solid. 
 
120. (Movables and immovables)  
(1) Things are divided into movables and immovables.  
(2) An immovable comprises land or anything immovably fixed to land, 
such as a building or structure, crops, timber, etc.  
(3) A movable is anything that is not an immovable.  
(4) Except as otherwise provided by special laws, the provisions pertaining 
to movables shall apply mutatis mutandis to intangible property that can be 
controlled.  
 
121. (Component of a thing)  
A component of a thing that cannot be severed from the associated thing 
without destroying the thing or changing its essential nature may not be the 
subject of rights separate from those applicable to the thing.  
 
122. (Component of a land; principle rule)  
Things attached to land or comprising a part thereof, particularly buildings 
or structures immovably constructed on land, or seeds planted in the 
ground, crops in the fields or timber growing on the land, are components 
of the land unless they are severed from the land, and may not, except as 
otherwise provided by law, be the subject of rights separate from those 
applicable to the land.  
 
123. (Component of a land; exceptional rule)  
Where the holder of a right [to occupy or use] a land of another has 
constructed buildings or structures, or grown timbers, plants, etc. on the 
land in the course of exercising such right, those constructed or grown 
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shall not become components of the land. The same shall apply to those 
things that are attached on the land for a purpose of temporary nature.  
 
124. (Building built based on exercise of right [to occupy or use] land 

owned by another)  
For the purposes of Article 123(Component of a land; exceptional rule), 
buildings and other structures built on land by a right-holder, as well as 
grown timber, plants, etc. shall be deemed components of the right [to 
occupy or use] the land of another.  
 
125. (Components of building)  
Materials used to construct a building, as well as fixtures, furniture, signs 
and ornaments that cannot be separated from the building without 
destroying it or changing its essential nature, are components of the 
building, and may not be the subject of rights separate from those 
applicable to the building.  
 
126. (Principal thing and accessory thing)  
(1) A thing that is associated with a principal thing by the owner of the 
principal thing so that it can continuously serve the economic purpose of 
the principal thing but does not comprise a component of the principal 
thing is termed an accessory thing.  
(2) The creation and assignment of rights pertaining to a principal thing 
extend to the accessory thing unless otherwise agreed.  
 
127. (Definitions of source thing and fruits)  
(1) Income derived from a thing is termed fruits. A thing that generates 
fruits is termed a source thing.  
(2) Products of or harvests obtained from a thing in accordance with the 
normal use of the thing are termed natural fruits.  
(3) Money and other things received as the price of using a thing, such as 
rent, are termed legal fruits.  
 
128. (Right to obtain fruits)  
 (1) Natural fruits belong to the ownership of the person or persons who are 
entitled to receive them when they are severed from the source thing.  
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(2) Legal fruits may be acquired in proportion to the number of days 
during which the right to acquire them continues to exist.  
 
129. (Right to demand reimbursement of costs)  
A person having an obligation to return fruits may demand reimbursement 
of the normal costs of acquiring the fruits. However, the amount of such 
reimbursement shall not exceed the price of the fruits to be returned.  

Section II. Real Rights 
 

130. (Definition of real right)  
A real right is the right to directly control a thing, and may be asserted 
against all persons.  
 
131. (Statutory nature of real right)  
No real right may be created except as permitted by this Code or under 
special law. A real right permitted under customary law shall be valid 
under this Code to the extent that it does not conflict with the provisions of 
this Code and special law.  
 
132. (Types of real rights)  
The following real rights are established by this Code:  

1. Ownership  
2. Possession  
3. Usufructuary real rights  

(a) Perpetual lease  
(b) Usufruct  
(c) Right of use/right of residence  
(d) Servitude  

4. Security rights  
(a) Right of retention  
(b) Statutory lien  
(c) Pledge  
(d) Hypothec  
(e) Transfer of title for security purpose.  

 
Section III. Creation, Transfer and Alternation of Real Rights 
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133. (Creation, transfer and alternation of real rights by agreement)  
The creation, transfer and alternation of a real right shall take effect in 
accordance with those agreed upon between the parties.  
134. (Perfection)  
(1) Except for a right of possession, a right of retention,a right of use, and a 
right of residence, the creation, assignment and alteration of a real right 
pertaining to an immovable cannot be asserted against a third party unless 
the right is registered in accordance with the provisions of the laws and 
ordinances regarding registration.  
(2) The transfer of a real right regarding a movable cannot be asserted 
against a third party unless the movable has been delivered.  
 
135. (requisite of transfer of title by agreement pertaining to an 

immobvable)  
Notwithstanding Article133 and 134, transfer of title by agreement 
pertaining to an immovable, shall come into effect only when the transfer 
of right is registered in accordance with the provisions of the laws and 
ordinances regarding registration.  
 
136. (Merger of rights)  
(1) Where the ownership and other real rights created over one and the 
same thing have become vested in a single person, such other real rights 
shall be extinguished. However, this shall not apply if the thing or the other 
real right constitute the object of a right of a third party.  
(2) If a real right other than ownership and other rights created over that 
real right have become vested in a single person, such other rights shall be 
extinguished. The second sentence of paragraph (1) shall apply mutatis 
mutandis to this case.  
(3) The provisions of paragraphs(1) and (2) shall not apply to a right of 
possession.  
 
137. (Presumptions regarding registration)  
(1) Where a right is registered in the immovables register, it is presumed 
that such right belongs to the person to whom it is registered.  
(2) Where a previously registered right is deleted from the immovables 
register, it is presumed that such right has been extinguished.  
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Chapter Two OWNERSHIP 

 
Section I. Nature and Scope of Ownership 

 
138. (Definition of ownership)  
Ownership refers to the right of an owner to freely use, receive income and 
benefits from and dispose of the thing owned, subject to applicable laws 
and regulations. 
 
139. (Scope of ownership of land)  
(1) Ownership of land extends to the areas above and below the surface of 
the land to the extent that the owner derives benefit therefrom, subject to 
applicable laws and regulations.  
(2) A landowner may not use the land for the sole purpose of hindering the 
activities of another or in order to create a nuisance.  
 
140. (Injunction against nuisance)  
(1) Where a nuisance occurring on the land of another due to activities 
involving gas, steam, odor, smoke, soot, heat, sound, vibration, etc., is 
within the normal scope of use of the other person's land, and is not 
otherwise prohibited by law and regulations, the owner of the affected land 
cannot demand that such activities be ceased.  
(2) In case of paragraph (1), an owner of land that is in fact severely 
harmed by the nuisance may demand appropriate compensation from the 
person causing such nuisance. This does not preclude the owner of land 
from demanding for damages based on tort.  
141. (Discovery of cultural artifact or minerals in the ground)  
(1) A landowner cannot assert the ownership over any type of statue, bas-
relief, antiquity or other cultural artifact discovered in the ground. Such 
items comprise assets of the state, and the owner of the land is obligated to 
return them to the Ministry of Culture and Fine Arts.  
(2) A landowner cannot assert ownership over minerals in the ground, 
which are governed by a separate law. Such minerals comprise assets of 
the state, and the right to mine and acquire them shall be owned by the 
person to whom mining rights have been granted by the state.  
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142. (Right to cut trees growing across boundary)  
Where a branch of a tree grows across the boundary from adjacent land, or 
when the roots of a bamboo or tree grow across the boundary from 
adjacent land, the landowner may receive the fruits therefrom or eliminate 
such branch or roots.  
 

Section II. Relationship Between Neighboring Properties 
 
143. (Right to use adjoining land)  
A landowner may demand to use adjoining land to the extent necessary to 
construct or repair fences or buildings on or near the boundary. If the 
neighbor suffers damage or loss as a result, the landowner must pay 
compensation.  
 
144. (Right of way for enclosed land)  
(1) A parcel of land which is enclosed and lacks access to a public highway, 
or where the agricultural or industrial use thereof is significantly hampered 
due to an insufficient access to a public highway is termed 'enclosed land.'  
(2) The owner of an enclosed land shall be given a right to demand the 
creation of a right of way over neighboring property in exchange for the 
payment of compensation equivalent to the resulting burden on the 
neighboring property.  
(3) The right of way shall be created in principle along the direction or path 
that minimizes the distance from the enclosed land to the public highway. 
Notwithstanding the provisions of the first sentence, the right of way shall 
be located so as to minimize the burden on the owner of the neighboring 
property.  
(4) Where the enclosed land is the result of a division of land effected 
pursuant to a sale, exchange, division of devised property or other contract, 
the right of way may be demanded only for the land remaining after such 
division, and in such cases, payment of compensation is not required. 
However, where a sufficient right of way cannot be created in such a 
situation, the provisions of paragraphs (2) and (3) shall apply.  
 
145. (Obligation to accept naturally flowing water)  
(1) The owner of a lower parcel of land must accept water flowing 
naturally from higher land. The owner of the lower land may not construct 
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any bank, dam [or sluice], wall or other type of structure that blocks the 
flow of water onto the land. The owner of the higher land may not take any 
action that increases the burden on the owner of the lower land.  
(2) Where the flow of water through the lower land is obstructed due to 
force majeure without the fault of the parties, the owner of the higher land 
may carry out a construction at his own expense so as to make the flow to 
continue.  
 
146. (Right to use rainwater, etc.)  
An owner of higher lying land is entitled to use and dispose of a water 
source existing on his property as well as rainwater falling on the property 
in accordance with the third sentence of paragraph (1) of Article 
145(Obligation to accept naturally flowing water).  
 
147. (Obligation to preserve flow of water)  
Where necessary for agricultural purposes, the owner of land situated on a 
body of flowing water has a duty to permit the water to flow to adjacent 
property. The owner of the adjacent property has the same duty with 
respect to other property that is farther away.  
 
148. (Right to establish an irrigation channel)  
A landowner who wishes to receive for irrigation purposes water from 
water source which the landowner has the right to use is entitled to 
establish and maintain a channel running through land located in between 
his own land and the water source in return for the payment of 
compensation for damages suffered by the owner of such land.  
 
149. (Right to drain water after irrigation)  
A landowner is entitled to drain off the water that remains after irrigation 
through lower-lying land in return for the payment of compensation to the 
owner of the lower-lying land.  
 
150. (Right to drain water of flooded land)  
The owner of a land, the whole or part of which is flooded, is entitled to 
drain detrimental water off his land so far as it is allowed under sanitary 
laws and regulations.  
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151. (Right to install sluice, etc.)  
(1) A riverside landowner who wishes to use the river to irrigate his land is 
entitled to install on the land of the opposite bank equipment necessary for 
the taking of water in return for the payment of compensation to the 
landowner of the opposite bank.  
(2) A landowner who accepts the installation of the equipment on his 
property is entitled to demand the person who installed the equipment to 
allow equal use of the sluice [or dam] provided he pays for half of the cost 
of construction and maintenance thereof. In this case, the person who 
installed the equipment does not owe an obligation to pay the 
compensation mentioned in paragraph (1), and may demand the return of 
any compensation paid.  
 
152. (Nuisance)  
A landowner who wishes to carry out activities on his land that may create 
a nuisance with regard to neighboring parcels, such as drilling, boring or 
digging, or who wishes to install or store on his land equipment or 
materials that are dangerous, inconvenient or unsanitary, shall comply with 
specially established rules that regulate the distance at which such 
activities, equipment or materials may be located or the measures that must 
be taken.  
 
153. (Duty to put blind on window, etc.)  
A landowner who erects, within two meters of the boundary of an adjacent 
parcel of land, a window, balcony or any other similar fixture or structure 
that offers a direct view of the residential land of another shall put a blind 
thereon.  
 
154. (Trees planted near the boundary)  
A landowner may not have trees, bushes or shrubs exceeding two meters in 
height within two meters from the boundary of an adjacent parcel of land. 
A landowner violating this restriction shall be required to transplant the 
offending tree, bush or shrub upon the demand of a neighboring landowner.  
Section III. Right to Demand Based on Ownership  
 
155. (Right to demand return based on ownership)  
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An owner may demand that a possessor return a thing. However, this shall 
not apply where the possessor is entitled to possess the thing as against the 
owner.  
 
156. (Possessor and fruits)  
(1) A good faith possessor is entitled to acquire fruits generated from the 
possessed thing.  
(2) Where a good faith possessor loses a lawsuit in which his title to 
possess a thing is disputed, he shall be deemed a bad faith possessor 
retroactively as from the time of the filing of the lawsuit.  
(3) Where a possessor returns a thing to an owner, if any fruits have been 
produced after the possessor became bad faith, he must return the fruits 
obtained and provide compensation for the value of any fruits lost or not 
collected due to the fault of the possessor.  
 
157. (Responsibility for loss of or damage to a possessed thing)  
Where a possessor is at fault for the loss of or damage to a thing, or for any 
other cause preventing the return of the thing, if the possessor was a 
possessor in bad faith when such cause occurred, the possessor must 
provide compensation for all of such damage, while a good faith possessor 
must provide compensation only to the extent that he continues to receive 
the benefits therefrom. However, a possessor without intention of 
ownership must make compensation for all damage regardless of whether 
the possession was in good faith.  
 
158. (Possessor's right to demand reimbursement of expenditures)  
(1) A possessor who returns a thing to an owner may demand that the 
owner reimburse the amount of necessary costs that the possessor has 
expended on the thing for the maintenance or preservation thereof. Where 
the possessor has collected and consumed fruits, he is responsible for 
ordinary costs of maintenance or preservation of the thing.  
(2) Where a possessor has made expenditures for the improvement of a 
thing or any other beneficial expenditures for a thing, the owner shall 
provide compensation, at the owner's election, for either the expenditures 
made by the possessor or the increase in value in the thing attributable to 
such expenditures, to the extent that the increase in value continues to exist. 
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However, as against a bad faith possessor, the court may grant the owner a 
grace period of a reasonable length to make such compensation.  
 (3) Where a possessor is to return land to the owner, if there exist 
buildings, unharvested crops or unharvested timbers that a good faith 
possessor constructed or planted thereon, the owner shall provide 
compensation, at the owner's election, for the expenditures made by the 
possessor for these buildings, crops or timbers, or the increase in value in 
these buildings, crops or timbers attributable to such expenditures, to the 
extent that the increase in value continues to exist. Notwithstanding the 
provisions set forth in paragraphs (1) and (2) above, where the possessor is 
a possessor in bad faith, the owner may elect to either remove the 
constructed buildings, planted but unharvested crops or unharvested timber, 
or assume the ownership thereof. Where the landowner chooses removal, 
the possessor must remove the buildings, crops or timber without receiving 
compensation. Where the owner elects to assume the ownership of the 
buildings, crops or timber, the owner must compensate the possessor for 
expenditures made by the possessor or for the increase in the value of the 
buildings, crops or timbers that include the original value of these things 
and shall be calculated without considering the added value to the land. In 
this case, the court may grant the owner a grace period of a reasonable 
length to make such compensation.  
 
159. (Right to demand abatement or prevention of hindrance to 

exercise of ownership)  
(1) Where the exercise of ownership has been hindered, the owner may 
demand that the person causing such hindrance abate the hindrance.  
(2) Where the exercise of ownership is actually in danger of being hindered, 
the owner may demand that the person creating the danger of such 
hindrance prevent such hindrance.  
 

Section IV. Acquisition of Ownership 
 

Sub-section I. Acquisition of Ownership over Immovable 
 
160. (Acquisition of ownership over immovable)  
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Ownership over an immovable may be acquired not only via contract, 
inheritance or other causes set forth in this Section IV but also based on the 
provisions set forth in this Code and other laws.  
 
161. (Immovable without owner)  
An immovable without an owner shall belong to the state.  
 
162. (Prescriptive acquisition of ownership over immovable)  
(1) A person who peacefully and openly possesses an immovable for a 
period of 20 years with the intention of ownership shall acquire ownership 
thereof.  
(2) A person who peacefully and openly possesses an immovable for a 
period of 10 years with the intention of ownership shall acquire ownership 
thereof if the possession commenced in good faith and without negligence.  
(3) Neither Paragraph (1) or (2) shall apply to any immovable property 
belonging to the state, regardless of its kind.  
 
163. (Retroactive effect of prescriptive acquisition)  
The effect of acquisition of ownership as set forth in Article 
162(Prescriptive acquisition of ownership over immovable) shall be 
retroactive to the date on which the period of prescription commenced. 
Fruits that come into existence after that date shall belong to the person 
acquiring ownership via prescription.  
 
164. (Invocation of prescriptive acquisition)  
(1) A court may not issue a decision based on prescriptive acquisition 
unless a party invokes prescriptive acquisition.  
(2) Prescriptive acquisition may be invoked only by a prospective 
prescriptive acquirer, a person who has received a perpetual lease, usufruct, 
right of use/right of residence, servitude, leasehold, hypothec or pledge 
from a prospective prescriptive acquirer, or other person having a legal 
interest in the invocation of prescriptive acquisition.  
(3) Where a prospective prescriptive acquirer invokes prescriptive 
acquisition, third parties shall also receive the benefit thereof. Where a 
person other than a prospective prescriptive acquirer properly invokes 
prescriptive acquisition, such invocation is effective only as between the 
invoking person and the original owner.  
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165. (Renunciation of benefit of prescriptive acquisition)  
The benefit of prescriptive acquisition cannot be renounced in advance. A 
prescriptive acquisition that has already been completed can be renounced.  
 
166. (Persons affected by renunciation of benefit of prescriptive 

acquisition)  
A renunciation of the benefit of prescriptive acquisition is effective only as 
between the original owner and the renouncing party having the right to 
invoke prescriptive acquisition.  
 
167. (Grounds for interruption of prescriptive acquisition)  
Prescriptive acquisition shall be interrupted by any of the following:  

(a) loss of possession with the intention of ownership;  
(b) the filing of a lawsuit or equivalent exercise of legal rights;  
(c) an act of execution or preliminary injunction; or  
(d) acknowledgment.  

 
168. (Persons affected by interruption of prescriptive acquisition)  
Where an interruption of prescriptive acquisition is in effect against a 

prospective prescriptive acquirer, other persons may not deny the 
effect of the interruption. Where an interruption of prescriptive 
acquisition is in effect against a person who is not a prospective 
prescriptive acquirer but has the right to invoke prescriptive 
acquisition, the interruption is effective only as between the original 
owner and the person having the right to invoke prescriptive 
acquisition.  

 
169. (Loss of possession with intention of ownership)  
Where a person having possession with the intention of ownership 
involuntarily loses such possession and possession is thereafter recovered 
within one year or is recovered through a lawsuit filed within one year of 
the loss, the prescriptive acquisition shall be deemed to have continued 
uninterrupted.  
 
170. (Lawsuit)  
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A lawsuit that is dismissed without prejudice or discontinued shall not 
operate to interrupt prescriptive acquisition.  
 
171. (Rescission of act of execution or act of preliminary injunction)  
Where an act of execution or preliminary injunction is rescinded upon the 
motion of a right-holder or for failure to comply with conditions imposed 
by law, an interruption of prescriptive acquisition effected by such act shall 
be deemed to have not occurred.  
 
172. (Running of prescriptive acquisition period following 

interruption)  
(1) Upon the termination of an interruption of prescriptive acquisition, the 
prescription period shall be calculated anew as of the date of such 
termination.  
(2) The prescription period for prescriptive acquisition that is interrupted 
by the filing of a lawsuit shall be calculated anew as of the date the 
decision of the court becomes final and binding.  
 
173. (Suspension upon demand)  
(1) Where the original owner makes a demand during the six months prior 
to the completion of the prescription period for prescriptive acquisition, the 
prescription period shall not be deemed to have been completed with 
respect to the person on whom the demand is made for a period of six 
months from the date of the demand. However, a subsequent demand by 
the original owner shall not delay the completion of the prescription period.  
 (2) Where a lawsuit is ineffective to interrupt the prescription period due 
to the dismissal without prejudice or discontinuance of the lawsuit, a 
demand shall be deemed to have run continuously from the date of service 
of the complaint on the other party to the date of dismissal or 
discontinuance of the action. In this case, the period of prescription shall 
not be deemed to have been completed until six months after the dismissal 
or discontinuance of the lawsuit.  
(3) Where the original owner asserts his right as a defendant in a lawsuit, a 
demand shall be deemed to run continuously during the pendency of the 
lawsuit from the time the assertion is made. In this case, the period for 
prescriptive extinction of the claim against the defendant shall not 
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complete until six months passes after the judgment in the lawsuit becomes 
final and binding.  
 
174. (Suspension of period for prescriptive acquisition against minor 

or adult in guardianship)  
Where the original owner is a minor or adult in guardianship, and has no 
legal representative within six months prior to the completion of the 
prescription period for prescriptive acquisition, such period shall not be 
deemed to have been completed until six months after the minor or adult in 
guardianship attains capacity or obtains a legal representative.  
175. (Suspension of period for prescriptive acquisition between minor 

or adult in guardianship and legal representative)  
 
Where a legal representative is to obtain via prescriptive acquisition 
ownership of an immovable owned by a minor or adult in guardianship, the 
prescription period for such prescriptive acquisition shall not be deemed to 
have been completed until six months after the minor or adult in 
guardianship attains capacity or obtains a new legal representative. 
  
176. (Suspension of period for prescriptive acquisition between 

spouses)  
Where one spouse is to obtain via prescriptive acquisition ownership of an 
immovable owned by the other spouse, the prescription period for such 
prescriptive acquisition shall not be deemed to have been completed until 
six months after the dissolution of the marriage.  
 
177. (Suspension of period for prescriptive acquisition in case of 

natural disaster)  
Where an original owner cannot invoke interruption of the prescription 
period for prescriptive acquisition due to natural disaster or other force 
majeure, such period shall not be deemed to have been completed until six 
months after the disaster or force majeure has ceased to exist.  
 
178. (Prescriptive acquisition of rights regarding immovable)  
(1) A person who peacefully and openly exercises a right regardingan 
immovable such as a perpetual lease, usufruct, right of use/right of 
residence, servitude, leasehold or pledge for his own benefit shall obtain 
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such right after either 10 years or 20 years, in accordance with the 
classifications set forth in Article 162(Prescriptive acquisition of 
ownership over immovable).  
(2) The provisions of Articles 163(Retroactive effect of prescriptive 
acquisition) through 177(Suspension of period for prescriptive acquisition 
in case of natural disaster) shall apply mutatis mutandis to prescriptive 
acquisition of the rights specified in paragraph (1).  
(3) Paragraph (1) shall not apply to any immovable property belonging to 
the state, regardless of its kind.  
 
179. (Ownership of alluvial deposit)  
An alluvial deposit that forms gradually and naturally along a riverbank 
belongs to the owner of the riverbank along which it forms, regardless of 
whether the river is navigable by boats or rafts. The owner of the riverbank 
of a river navigable by boats or rafts is responsible for maintaining a way 
to pull such boats in compliance with the laws and regulations.  
 
180. (Ownership of alluvial deposit)  
With regard to an enlargement of land on a riverbank due to gradual and 
natural conveyance of an alluvial deposit from the opposite riverbank 
caused by natural water flow, the owner of a parcel of land on the enlarged 
riverbank shall receive benefits from the conveyed alluvial deposit. The 
owner of a land on the opposite riverbank may not demand the restoration 
of the land lost.  
 
181. (Right to demand return of land removed by water flow)  
Regardless of whether a river is navigable by boats or rafts, where a river 
removes by sudden force a significant and clearly recognizable portion of a 
riverbank and transfers it to the opposite bank or to a lower lying part of 
the river, the owner of the lost land may claim to return the said land. The 
owner must exercise his right to demand return of the land within one year. 
However, this shall not apply where the owner of the land that was joined 
with the removed portion has not yet taken possession of such land.  
 
182. (Ownership of island or alluvial bed in the middle of river)  
An islands or alluvial bed that forms in the middle of a river navigable by 
boats or rafts shall belong to the state.  
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183. (Ownership of island or alluvial bed in the middle of river)  
 
An island or alluvial bed that forms in the middle of a non-navigable river 
shall belong to the owner of the riverbank on the side on which it forms. 
Where an island is formed more or less in the center of the river, it shall 
belong to the owners of both riverbanks using the center line of the river as 
a dividing line.  
 
184. (Ownership of island)  
Where a river forms a new branch and cuts off land belonging to a 
riverbank owner, thereby creating an island, the owner of the riverbank 
does not lose ownership of such land, even where the island is formed in 
the middle of a river navigable by boats or rafts.  
 
185. (Ownership of old riverbed after creation of new channel)  
If a river navigable by boats or rafts abandons its existing riverbed and 
follows a new channel, the riverbank owners may acquire ownership of the 
old riverbed up to a line running along the center thereof. The riverbank 
owners shall pay the price determined by an expert appraiser. On the 
application of the provincial or municipal authority or of an interested 
party, the price of the old riverbed shall be determined by an expert 
appraiser appointed by the court located in that jurisdiction. However, if 
the riverbank owners do not indicate an intention to acquire the old 
riverbed, the old riverbed shall be sold at public auction by the provincial 
or municipal authority. The money paid by the riverbank owners or 
received from the sale of the old riverbed shall be distributed to the owners 
of the land lost due to the new channel in proportion to the value of the 
land they lost.  
 
186. (Affixture of movable to immovable)  
Where a movable is affixed to an immovable and becomes a component 
thereof, ownership of the immovable extends to the movable unless 
otherwise provided for under law or by agreement. In this case, the person 
losing rights to the movable may demand compensation from the owner of 
the immovable in accordance with the rules pertaining to unjust enrichment. 
However, no claim for restoration of the status quo ante shall be permitted.  
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Sub-section II. Acquisition of Ownership over Movable 

 
187. (Acquisition of ownership over movable)  
Ownership over a movable may be acquired not only via contract, 
inheritance or other causes set forth in this Section IV but also based on the 
provisions set forth in this Code and other laws.  
 
188. (Ownership of movable without owner)  
Ownership of a movable without an owner shall revert to a person who 
first commences the possession thereof with the intention of ownership. 
However, this shall not apply if otherwise provided for in law or 
regulations regarding the protection of wild life.  
 
189. (Ownership of escaped animals, etc.)  
A person who possesses in good faith animals other than livestock raised 
by another or birds other than poultry raised by another shall acquire 
ownership thereof unless the person who raised such animals or birds 
demands their return within one month of the time of their escape.  
 
190. (Ownership of fish living in pond, etc.)  
Fish living in a pond, swamp or other body of water owned by another 
shall belong to such owner.  
 
191. (Ownership of lost article)  
(1) A person who finds an article lost by another shall return it to the 
owner if the identity of the owner is clear, while if the identity of the owner 
is not clear, the finder shall turn over the article to the chief of the police 
within seven days of finding it.  
(2) The chief of the police shall keep custody of the lost article and give 
public notice of its discovery, and if the identity of the owner is not 
determined within six months, the finder shall acquire ownership of the 
lost article. However, if the finder fails to turn over the lost article within 
seven days of finding it, the finder cannot acquire ownership, and instead 
its ownership shall revert to the state. The same shall apply to a case where 
the finder does not claim the lost article from the chief of the police within 
two months after acquiring ownership.  
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(3) If the lost article is of a type that cannot be kept in custody, the chief of 
the police may sell it and keep custody of the proceeds of the sale. The sale 
proceeds shall be handled in the same manner as the lost article itself.  
(4) Where the lost article is returned to the owner, the owner shall pay 
between five and twenty percent of the value of the article as finder's 
compensation. If the finder does not exercise his right of demand for 
compensation within one month of the article's return, the finder shall lose 
his right of demand for the finder's compensation.  
 
192. (Ownership of buried treasure)  
The provisions of Article 191(Ownership of lost article) shall apply mutatis 
mutandis to buried treasure, except as set forth in Article 141(Discovery of 
cultural artifact or minerals in the ground). However, where buried treasure 
that is not identified by its owner is discovered among things belonging to 
another, ownership of such treasure shall be split evenly between the 
discoverer and the owner of the other things.  
 
193. (Bona fide acquisition of ownership of movable)  
A transferee who commences in good faith and without negligence the 
possession of a movable upon receiving the delivery of the movable under 
a valid contract transferring the ownership of the movable, the person shall 
acquire ownership of such movable even where the transferor does not 
have the ownership thereof. However, this shall not apply where the 
transferor still maintains the direct possession over the movable.  
 
194. (Transfer of stolen or lost property)  
(1) In the case described in Article 193(Bona fide acquisition of ownership 
of movable), if the transferred thing comprises stolen or lost property, the 
injured party or owner of the lost property may demand the return of the 
property from the transferee within two years of its theft or loss.  
(2) If a transferee purchases and receives in good faith stolen or lost 
property via public auction, sale on the open market, or from a merchant 
who sells items of the same type, the injured party or the owner of the lost 
property cannot demand return of the property without paying the 
transferee compensation for the price paid by him.  
 
195. (Prescriptive acquisition of ownership over movable)  
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(1) A person who possesses a movable peacefully and openly for 10 years 
with the intention of ownership shall acquire ownership thereof.  
(2) A person who possesses a movable peacefully and openly for 5 years 
with the intention of ownership shall acquire ownership thereof if the 
possession commenced in good faith and without negligence.  
 
196. (Prescriptive acquisition of rights regarding movable and other 

property rights)  
A person who peacefully and openly exercises for his own benefit a pledge, 
leasehold or other right regarding movable or other property right2 shall 
obtain such right after either 10 years or 20 years, in accordance with the 
classifications set forth in Article 195(Prescriptive acquisition of 
ownership over movable).  
 
197. (Mutatis mutandis application of provisions regarding prescriptive 

acquisition of immovables)  
The provisions of Articles 163(Retroactive effect of prescriptive 
acquisition) through 177(Suspension of period for prescriptive acquisition 
in case of natural disaster) shall apply mutatis mutandis to the cases 
described in Articles 195(Prescriptive acquisition of ownership over 
movable) and 196 (Prescriptive acquisition of rights regarding movable 
and other property rights).  
 
198. (Attachment, mixture, consolidation of movables)  
(1) If two or more movables are attached to each other such that they 
cannot be separated without causing damage thereto, ownership of the 
composite thing shall belong to the owner of the principal movable. This 
shall also apply where such separation would be unreasonably expensive.  
(2) If a principal movable among attached movables cannot be 
distinguished from the other movables, ownership of the composite 
movable shall be shared among the owners of the component movables in 
proportion to the respective values thereof at the time they became attached.  
(3) The provisions of paragraphs (1) and (2) shall apply mutatis mutandis 
where two or more movables become mixed or consolidated with each 
other such that they cannot be separated.  
 
199. (Processing of movable)  
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(1) A person who creates a new movable through the processing or 
reworking of materials belonging to another shall acquire ownership of the 
processed thing. However, if the added value attributable to the processing 
or reworking is substantially less than the value of the materials, ownership 
of the processed thing shall belong to the owner of the materials.  
(2) If the processing party provides part of the materials, such party shall 
acquire ownership of the processed thing so long as the increase in the 
value of the thing attributable to the processing or reworking plus the price 
of the materials provided by the processing party exceeds the price of the 
materials provided by the other person.  
 
200. (Effect of attachment of movable)  
(1) Where ownership of a thing is extinguished due to attachment, mixing, 
consolidation or processing, all rights that exist over such thing are also 
extinguished.  
(2) The rights of another already established over a thing held by a person 
who acquired the ownership of a composite, mixed, consolidated or 
processed thing shall continue to exist over the newly created thing. In the 
case where the newly created thing is held by co-owners, such rights shall 
continue to exist over the person's share of ownership.  
 
201. (Attachment and compensation therefor)  
A person who loses rights as a result of attachment, mixing, consolidation 
or processing of movables may demand compensation from the person 
acquiring such rights and benefiting therefrom, in accordance with the 
provisions relating to unjust enrichment. However, no demand for 
restoration of the status quo ante shall be permitted.  

Section V. Co-ownership 
 

202. (Definition of co-ownership)  
Ownership of a single thing by multiple persons wherein the size of each 

owner's ownership interest is limited to such owner's share of the 
thing is termed co-ownership.  

 
203. (Equality of shares of co-owners)  
The shares of co-owners are presumed to be equal.  
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204. (Disposal of co-ownership)  
Each co-owner can transfer or provide his share as security. A creditor of a 
co-owner can attach the co-owner’s share.  
 
205. (Use of co-owned thing)  
A co-owner can use the entire co-owned thing in accordance with his share.  
 
206. (Preservation of co-owned thing)  
Each co-owner can individually perform acts of preservation on the co-
owned thing.  
 
207. (Change in use of co-owned thing)  
No co-owner can dispose of or significantly alter the co-owned thing 
without the consent of the other co-owners.  
 
208. (Administration of co-owned thing)  
Except as provided in Articles 206(Preservation of co-owned thing) and 
207(Change in use of co-owned thing), all matters relating to the 
administration of a co-owned thing shall be determined by a majority in 
value of the co-owners.  
 
209. (Burdens of co-owned thing)  
(1) Each co-owner shall bear expenses of administration, taxes and other 
charges in relation to the co-owned thing in proportion to his share thereto.  
(2) Where a co-owner makes an expenditure for an act of preservation or 
administration or for taxes or other charges in excess of his share to the co-
owned thing, he may seek compensation from the other co-owners for such 
excess expenditure in accordance with their respective share.  
(3) The claim for compensation for expenditures described in the 
paragraph (2) can be made against a successor in interest to the share of 
another co-owner.  
 
210. (Renunciation, etc. of co-ownership)  
Where a co-owner renounces his share or dies without an heir, the share 
shall devolve to the other co-owners.  
 
211. (Demand for partition of co-owned thing)  
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(1) Each co-owner may demand at any time a partition of the co-owned 
thing, but the co-owners may agree to prohibit partition for a period of time 
not to exceed five years.  
(2) The non-partition agreement described in paragraph (1) can be renewed, 
but the duration of the renewed agreement cannot exceed five years.  
 
212. (Method of partition of co-owned thing)  
Where co-owners cannot reach agreement regarding the partition of a co-
owned thing, a co-owner may file an action for partition. In this case, the 
court may order the partition of the physical thing or where there is a 
danger that partition of the physical thing will cause a significant loss in 
the value thereof, or where proper grounds exist, the court may order that 
the thing be sold by compulsory sale and the proceeds be allocated to the 
co-owners in accordance with their respective share, or may order that one 
or more co-owners transfer their shares to the other co-owners in exchange 
for payment of compensation.  
 
213. (Claim regarding co-ownership)  
(1) If a co-owner has a claim against another co-owner in regard to 
preservation or administration or for taxes or other charges in relation to 
the co-owned thing, he may upon partition demand satisfaction out of the 
portion that is to accrue to the obligor.  
(2) If for the purpose of obtaining the satisfaction described in paragraph 
(1) it is necessary to sell that portion of the co-owned thing that is to accrue 
to the obligor, the obligee may demand such sale.  
 
214. (Quasi-co-ownership)  
Except as otherwise provided by law, the provisions regarding co-
ownership shall apply mutatis mutandis to cases in which multiple persons 
share property rights other than ownership.  
Section VI. Indivisible Joint Ownership  
 
215. (Definition of indivisible joint ownership)  
Co-ownership by persons who own adjacent parcels of land of a partition 
that distinguishes such parcels of land or buildings on the land from each 
other, such as a partition wall, moat, bank or [hedge], in an indivisible 
manner is termed indivisible joint ownership.  



130 

 

216. (Indivisible joint ownership of partition wall)  
Where a partition wall separates adjoining buildings having different 

heights, such partition wall is presumed to be indivisibly and jointly 
owned up to the height of the shorter building, and where a partition 
wall separates adjacent parcels of land that are separated by a yard, 
garden or courtyard, all of such partition wall is also presumed to be 
indivisibly and jointly owned.  

 
217. Repair and improvement of indivisibly and jointlyowned 

partition wall)  
Persons who share indivisible joint ownership of a partition wall shall be 
responsible for the repair and improvement thereof in accordance with 
their respective interests. An indivisible joint owner may be exempted 
from bearing the expenses for repair or improvement of the partition wall 
by renouncing his indivisible joint ownership interest, except where such 
partition wall constitutes a part of a building.  
 
218. (Use of indivisibly and jointly owned partition wall)  
Each indivisible joint owner may place a beam or girder into the partition 
wall to a extent of half of the entire depth of the wall in order to build a 
structure using the partition wall.  
 
219. (Structure against indivisibly and jointly owned partition wall)  
(1) An indivisible joint owner may not without the consent of the other 
indivisible and joint owner make a hole in the partition wall or attach a 
structure that could otherwise damage the partition wall.  
(2) In the case described in paragraph (1), where the other indivisible joint 
owner refuses to agree without justifiable reason, the indivisible joint 
owner may seek a judgment from the court that will be substituted in place 
of such agreement.  
(3) In the case described in paragraph (2), the court may grant a judgment 
that will be substituted for the other invisible joint owner's agreement in 
exchange for reasonable security.  
 
220. (Placing partition wall previously not indivisibly and jointly 

owned into indivisible joint ownership)  
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The owner of land that is in contact with a partition wall may place the 
partition wall into indivisible joint ownership by paying the owner of the 
partition wall the sum of half of the value of the partition wall and half of 
the value of the land on which the partition wall is built.  
 
221. (Increasing height of indivisibly and jointly owned partition wall)  
An indivisible joint owner may increase the height of an indivisibly and 
jointly owned partition wall. However, the costs of increasing such height 
and of maintaining the higher part of the wall not subject to indivisible and 
joint ownership shall be borne by the indivisible and joint owner who 
increased the wall's height.  
 
222. (Improvement, etc. of indivisibly and jointly owned partition wall)  
(1) Where the partition wall to be increased in height cannot withstand 
such increase, the person desiring the increase in height may rebuild the 
entire partition wall at his own expense. However, where the thickness of 
the partition wall is to be increased, such increase shall occur on the side of 
the rebuilding owner.  
(2) A neighbor who does not cooperate in the height increase may obtain 
an indivisible joint ownership interest in the part of the partition wall 
formed by the increase in height by (i) paying half of the cost thereof, and 
(ii) where the partition wall was made thicker, by additionally paying half 
of the value of the land required for such increase in thickness.  
 
223. (Indivisible and joint ownership of enclosure)  
Any enclosure that separates parcels of land shall be presumed to be 
indivisibly and jointly owned by the owners of the respective parcels.  
 
224. (Expenses for preservation of enclosure)  
(1) An enclosure other than a partition wall that is indivisibly and jointly 
owned shall be preserved at the expense of all the persons who indivisibly 
and jointly own such enclosure.  
(2) An indivisible joint owner of an enclosure may escape responsibility 
for the costs associated therewith by renouncing his indivisible and joint 
ownership.  
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(3) An indivisible joint owner of a moat in which water flows may not 
renounce his indivisible and joint ownership pursuant to the provisions of 
paragraph (2).  
 
225. (Enclosure not indivisibly and jointly owned)  
An owner of an immovable that is in contact with an enclosure, other than 
a partition wall, that is not indivisibly and jointly owned may not demand 
that the owner of the enclosure place the enclosure into indivisible and 
joint ownership.  
 
226. (Indivisibly and jointly owned hedge, etc.)  
(1) An indivisible joint owner of a [hedge] may destroy the [hedge] to the 
extent of such ownership interest. However, such owner is obligated to 
build a partition wall at the border demarcating his ownership.  
(2) The same applies to indivisibly and jointly owned moats and banks that 
exist only for the benefit of the enclosure.  
 

Chapter Three POSSESSORY RIGHTS 
Section I. General Rules 

227. (Definition of possession)  
(1) “Possession” refers to the holding of a thing.  
(2) “Holding” means the state of controlling a thing as a matter of fact, 
whether directly or indirectly.  
 
228. (Direct possession and indirect possession)  
(1) A thing may be possessed indirectly through another person.  
(2) In cases described in paragraph (1), a person directly holding a thing is 
referred to as a direct possessor, and a person holding a thing indirectly 
through another person is referred to as an indirect possessor.  
 
229. (Assignment of possession)  
(1) Possession is assigned by delivery of the thing in possession. This form 
of assignment of possession is referred to as “actual delivery”.  
(2) Possession may be assigned without actual transfer, by agreement of 
the parties alone. In this case, the assignee of possession acquires the 
indirect possession through [the direct possession of] the assignor. This 
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form of assignment of possession is referred to as “assignment of 
possession by agreement” [in Khmer "agreement on possession"].  
 
(3) If the assignee of possession currently actually holds the thing directly, 
possession may be assigned by agreement of the parties alone. In this way, 
the assignor of possession loses the indirect possession that he had through 
the holder of the thing. This form of assignment of possession is referred to 
as “summary delivery”.  
(4) A person who possesses a thing indirectly through another person may 
assign possession to a third party by agreement with such third party and 
notice to this effect to the person in direct possession. This form of 
assignment of possession is referred to as “assignment of possession by 
direction”.  
 
230. (Extinguishment of possession)  
Possession shall be extinguished when the possessor ceases to hold the 
thing; provided that this shall not apply, where the possessor has been 
dispossessed of the thing, if the possessor repossesses the thing or  
 
231. (Extinguishment of possession of an indirect possessor)  
(1) The possession of an indirect possessor will be extinguished in the 
following cases:  

a) If the authority of the direct possessor to possess on behalf of 
the indirect possessor and duty of direct possessor to 
possess on behalf of the indirect possessor extinguish.  

b) If a state is recognized that the direct possessor has not agree 
with the possession of the indirect possessor; or  

c) If the direct possessor ceases to hold the thing.  
(2) In cases falling under subparagraph (c) of paragraph (1) and where the 
possessor has been dispossessed of the thing, the possession shall not be 
extinguished if the direct possessor or indirect possessor repossesses the 
thing or brings an action for recovery of possession of the thing within one 
year of such dispossession.  
 
232. (Possession with or without intention of ownership)  
(1) In some cases of possession the possessor has the intention to become 
the owner of the thing possessed and in other cases the possessor does not 
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have such intention. Whether such intention exists or not will be 
determined on the basis of the objective nature of the ground of acquisition 
of the possession.  
(2) If on the basis of the objective nature of the acquisition of possession, 
the possessor does not have the intention to become the owner of the thing, 
the nature of possession shall not be altered into that involving an intention 
to become the owner unless the possessor declares to the person who put 
him into possession that he intends to become the owner, or unless he 
commences possession [anew] on the basis of a new ground of acquisition 
of possession with the intention of becoming the owner.  
 
233. (Flawed possession)  
(1) Possession that is acquired with knowledge that one has no right of 
possession to it is referred to as “possession in bad faith” and possession 
acquired without knowledge that one has no right of possession to it as 
“possession in good faith”. If the lack of knowledge results from 
negligence, the possession is referred to as “negligent possession”.  
(2) “Peaceful possession” refers to possession acquired and maintained 
without violence; provided that it will still be peaceful possession if a 
person who has initially acquired possession peacefully uses violence to 
protect such possession against unlawful infringement by a third party.  
(3) “Open (“kozen”) possession” refers to possession without concealment, 
so that persons having rights over the possessed thing can know or see the 
fact of such possession.  
(4) “Flawed possession” refers to possession in bad faith, to possession that 
despite being in good faith is negligent, to possession that is not peaceful 
and to possession that is not open.  
 
234. (Presumptions)  
(1) Possessors are presumed to be in possession with the intention of 
becoming the owners of the thing.  
(2) Possessors are presumed to be in possession in good faith, peacefully 
and openly.  
(3) If there is proof of possession at two different times, possession is 
presumed to have been continuous throughout the intermediate time.  
(4) The possessor is presumed to hold lawfully a right to possess the 
relevant thing.  
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235. (Succession to possession)  
(1) A successor to possession may at his option assert his own possession 
only or his own possession together with that of his predecessor in 
possession.  
(2) If he asserts the possession of his predecessor together with his own, he 
also succeeds to any flaws in the possession of the predecessor. 
Consequently if there are flaws in the possession of the predecessor, even 
if the successor’s possession is unflawed, the two possessions together will 
be flawed.  
 

Section II. Rights to Demand Protection of Possession 
236. (Rights to demand protection of possession)  
A possessor, whether direct or indirect, may demand return of the 
dispossessed thing or removal of disturbance or prevention of disturbance 
to possession in accordance with those set forth in Articles 237(Right to 
demand return of thing in possession) through 241(Relation with actions 
on title).  
 
237. (Right to demand return of thing in possession)  
(1) A possessor who has been dispossessed of a thing may demand return 
of said thing.  
(2) A right to demand return of a thing may not be exercised against a 
person who has acquired the thing from the dispossessor, a pledgee or 
other successor in interest; provided that, where such successor knew or 
should have known of the fact of dispossession, a right to demand return of 
the thing may be exercised against such successor.  
(3) An action for return of a thing in possession must be brought not later 
than one year from the dispossession.  
 
238. (Right to demand removal of disturbance)  
(1) Where a possessor’s possession has been disturbed, he may demand 
removal of such disturbance.  
(2) An action for removal of disturbance must be brought during the 
continuance of the disturbance or within one year after it has ceased; 
provided that in cases where the thing possessed has been damaged by 
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structural work, the action may not be brought after the lapse of one year 
from the commencement of such work, or after the completion thereof.  
 
239. (Damages)  
(1) Neither Article 237(Right to demand return of thing in possession) nor 
Article 238(Right to demand removal of disturbance) precludes a demand 
for damages in tort.  
(2) An action for damages incurring from dispossession of a thing must be 
brought not later than one year from the dispossession.  
(3) An action for damages incurring from disturbance to possession must 
be brought during the continuance of the disturbance or within one year 
after it has ceased; provided that in cases where the thing possessed has 
been damaged by structural work, the action may not be brought after the 
lapse of one year from the commencement of such work, or after the 
completion thereof.  
 
240. (Right to demand prevention of disturbance to possession)  
(1) Where there is a danger of disturbance to possession, the possessor may 
demand prevention of such disturbance; provided that the court, in lieu of 
preventing the disturbance, may require the posting of appropriate security.  
(2) An action for prevention of disturbance may be brought so long as the 
danger of disturbance exists; provided that in cases where there is a danger 
that the thing possessed will be damaged by structural work, the action 
may not be brought after the lapse of one year from the commencement of 
such work, or after the completion thereof.  
 
241. (Relation with actions on title)  
(1) Ownership, perpetual lease, usufruct, pledge, lease, and other rights 
that legally justify the holding of a thing are referred to as “title”.  
(2) The defendant to an action for protection of possession is not permitted 
to assert a defense based on title against the exercise of a right to demand 
protection of possession.  
(3) Actions for possession and actions based on title shall not be mutually 
exclusive. The defendant to an action for possession may bring a counter-
action based on title.  
(4) Actions for possession shall not be adjudicated upon grounds relating 
to title.  
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Section III. Protection of Special Occupants of Immovable 

 
242. (Protection of occupant of immovable holding a certificate of 

occupancy)  
(1) A person who has been continuously using and profiting a piece of 
immovable for which a certificate of occupancy has been issued, but over 
which the registration required for the acquisition of complete ownership 
has not been effected because the cadastral survey and register have not yet 
been prepared shall be deemed to be the owner in respect of claims based 
on real rights.  
(2) Even if the person described in paragraph (1) allows a third party to use 
and profit from the immovable in question, the first-mentioned person shall 
still be deemed to be the owner in respect of claims based on real rights.  
(3) A person who has acquired the certificate of occupancy from the 
occupant described in paragraph (1) and taken over occupation of the 
immovable shall be deemed to be the owner in respect of claims based on 
real rights.  
 
243. (Protection of occupant of immovable prior to the enforcement of 

the Land Law)  
(1) A person who despite being in continuous, peaceful and undisputed 
occupancy of an immovable that is legally capable of being occupied by a 
private person for a period of five years prior to the coming into force of 
the Land Law, has neglected to register such occupancy based on the Land 
Law, is permitted to exercise a right to demand protection of possession 
against a third party who infringes such occupancy.  
(2) A person who begun continuous occupation of an immovable prior to 
the coming into force of the Land Law, and obtained a permit from a 
governmental authority to extend his occupation for a period required for 
the acquisition of complete ownership is also permitted to exercise a right 
to demand protection of possession against a third party who infringes such 
occupancy.  
(3) So far as the exercise of a right to demand protection of possession is 
concerned, a one-year period as set forth in Articles 237(Right to demand 
return of thing in possession) through 240(Right to demand prevention of 
disturbance to possession) shall be replaced with a period of three years.  
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Chapter Four PERPETUAL LEASES 

 
244. (Definition of perpetual leases)  
“Perpetual lease” refers to a long-term lease of immovable for a term of not 
less than 15 years.  
 
245. (Formation of perpetual lease)  
(1) A perpetual lease shall not be valid unless it is established by writing.  
(2) A perpetual lease that is not in writing shall be deemed to be a lease 
without a prescribed period, and may be terminated at any time by either 
party unilaterally in accordance with Article 615(Notice of cancellation of 
lease without fixed term).  
 
246. (Requirements for perfection of perpetual lease)  
(1) Unless the perpetual lessee registers the perpetual lease, it cannot be 
held up against third parties.  
(2) If the ownership of the immovable that is the subject of a perpetual 
lease is assigned, a registered perpetual lease may be held up against the 
transferee.  
(3) The provisions of Article 598 shall apply to the perpetual lease without 
register up to 15 years.  
 
247. (Term of perpetual lease)  
(1) The term of a perpetual lease may not exceed 50 years. If a perpetual 
lease is established with a term exceeding 50 years, it shall be shortened to 
50 years.  
(2) A perpetual lease may be renewed; provided that the renewed term may 
not exceed 50 years counting from the date of renewal.  
 
248. (Rental)  
(1) The perpetual lessee shall pay the rental to the perpetual lessor at the 
stipulated time.  
(2) If there is no stipulation of time for payment of rental, the lessee shall 
pay the rental at the end of each year; provided that if there is a harvest 
season, the payment shall be made without delay after such season.  
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249. (Right to demand increase or decrease of rental)  
If the rental is no longer appropriate on account of change in circumstances, 
either party may request the court to increase or decrease the rental to an 
appropriate amount.  
 
250. (Perpetual lessor’s right of cancellation)  
If the perpetual lessee fails to pay the stipulated rental for three years, the 
perpetual lessor may cancel the perpetual lease.  
 
251. (Perpetual lessee’s right of cancellation)  
If no profit can be derived from the immovable for 3 years on account of 
unforeseeable circumstances or force majeure, or there is no prospect of 
future profit exceeding the annual rental on account of damage to part of 
the immovable, the perpetual lessee may cancel the perpetual lease.  
 
252. (Assignment, etc. of perpetual leases)  
(1) Perpetual leases may be assigned with or without consideration, or 
otherwise disposed.  
(2) The perpetual lessee may sublease the subject of the perpetual lease.  
(3) A perpetual lease may be inherited.  
 
253. (Perpetual lessee’s real right of claim)  
A perpetual lessee may exercise the same rights to demand return, to 
remove disturbance and to prevent disturbance vis-à-vis an infringement of 
the perpetual lease as the owner.  
 
254. (Termination of perpetual lease)  
(1) Upon termination of a perpetual lease, the perpetual lessor cannot 
demand that the perpetual lessee restore the immovable to its original 
condition unless the perpetual lessee has destroyed the immovable or 
fundamentally changed its nature.  
(2) Upon termination of a perpetual lease, the lessor shall acquire the 
ownership over any improvements and any structures installed on the 
immovable by the perpetual lessee without having to pay compensation to 
the perpetual lessee.  
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(3) A special agreement may be made at variance with paragraphs (1) and 
(2); provided that such special agreement cannot be held up against third 
parties unless it is registered.  
 
255. (Mutatis mutandis application of provisions relating to leases)  
 
The provisions relating to “leases” shall apply mutatis mutandis to any 
matters relating to perpetual leases that are not covered in this Chapter 4 
(Perpetual Leases). 
 

Chapter Five USUFRUCT 
 
256. (Definition of usufruct)  
(1) “Usufruct” refers to the rights to use and enjoy the profits of the 
immovable of another person, for a period that may not exceed the life of 
the usufructuary.  
(2) The usufructuary has the right to use the immovable that is the subject 
of the usufruct for its intended purposes, and to enjoy the natural fruits and 
the legal fruits arising from the immovable.  
 
257. (Contractual usufruct and statutory usufruct)  
(1) Usufructs may be established by agreement of the parties or by law.  
(2) Usufructs established by law shall be subject to the provisions of this 
Chapter unless otherwise provided by law.  
(3) Usufructs established by law shall take precedence over contractual 
usufructs, unless otherwise provided by law.  
 
258. (Formation of usufruct)  
(1) A usufruct may be created in writing or otherwise.  
(2) The owner may at any time give notice of the extinguishment of a 
usufruct that is not in writing. In cases where the time of extinguishment of 
the usufruct is not stated in the notice of extinguishment, or where the 
period stated, counting from the date of the notice, until the date of 
extinguishment is less than the applicable period noted below, the usufruct 
shall be extinguished upon the lapse of the applicable period noted below, 
counting from the date of the notice:  

a) in respect of a building, 3 months; and  
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b) in respect of land, 1 year.  
(3) In the case of a usufruct over land where there is a harvest season, the 
notice of extinguishment must be given after such harvest season and prior 
to the commencement of the next cultivation.  
 
259. (Requirements for perfection of usufruct)  
(1) Unless a usufruct is registered, it cannot be held up against third parties.  
(2) Where the ownership of the immovable that is the subject of a usufruct 
is assigned, the usufruct may be held up against the transferee if it is 
registered.  
 
260. (Term of usufruct)  
(1) A specified term may be provided for a usufruct, or it may be provided 
that it will continue until the occurrence of a certain event.  
(2) If no term is specified for a usufruct, it shall be deemed to continue 
until the death of the usufructuary.  
 
261. (Right to collect natural fruits)  
(1) Natural fruits that were on the land at the time of establishment of the 
usufruct shall belong to the usufructuary.  
(2) Natural fruits that are on the land at the time of extinguishment of the 
usufruct shall belong to the landowner.  
(3) In cases described in paragraphs (1) and (2), no claims of unjust 
enrichment shall be recognized relating to the labor required for the 
cultivation of the natural fruits or otherwise.  
(4) Notwithstanding the provisions of paragraph (1), if there is a perfected 
lease on the land that is the subject of the usufruct, the lessee shall be 
entitled to collect the natural fruits.  
(5) Notwithstanding the provisions of paragraph (2), a lessee who leased 
the land from the usufructuary is entitled to collect the natural fruits that 
have been cultivated prior to the extinguishment of the usufruct.  
 
262. (Right to collect legal fruits)  
Legal fruits shall belong to the usufructuary in proportion to the term of the 
usufruct.  
 
263. (Assignment of usufruct, etc.)  
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The usufructuary may assign the usufruct with or without consideration, or 
otherwise dispose it.  
 
264. (Lease of usufruct immovable)  
(1) The usufructuary may lease out the immovable that is the subject of the 
usufruct for a fixed term not exceeding 3 years.  
(2) The term of the lease described in paragraph (1) may be renewed; 
provided that this term may not exceed 3 years.  
(3) If the usufruct is extinguished, a lease agreement relating to the land 
subject to the usufruct may not be held up against the landowner.  
 
265. (Usufructuary’s real right of claim)  
A usufructuary may exercise the same rights to demand return, to remove 
disturbance and to prevent disturbance vis-à-vis an infringement of the 
usufruct as the owner.  
 
266. (usufructuary’s duty to report)  
(1) If a third party asserts any rights over the immovable that is the subject 
of the usufruct, the usufructuary shall report without delay to the owner, 
but this provision shall apply in case the owner is already aware of such 
fact.  
(2) The usufructuary shall have duty to compensate the damages of owner 
caused by the failure to report to the owner.  
 
267. (Demand for extinguishment of usufruct)  
(1) If the usufructuary inflicts significant damage on or does not properly 
preserve the immovable that is the subject of the usufruct or otherwise 
breaches the spirit of the usufruct, the owner may demand that the court 
extinguish the usufruct.  
(2) A demand for extinguishment under paragraph (1) shall not preclude a 
claim for damages in tort against the usufructuary.  
 
268. (extinguishment of the usufruct by the death of the initial 

usufructuary or the expiry of the term of the condition)  
A usufruct shall be extinguished by the death of the initial usufructuary,or 
the expiry of the term of the condition prescribed in the usufruct 
establishment agreement.  
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269. (Effect of extinguishment of usufruct)  
(1) Upon extinguishment of a usufruct, the immovable owner cannot 
demand that the usufructuary restore the immovable to its original 
condition unless the usufructuary has destroyed the immovable or 
fundamentally changed its nature.  
(2) Upon termination of a usufruct, the immovable owner shall acquire the 
ownership over any improvements and any structures installed on the 
immovable by the usufructuary without having to pay compensation to the 
usufructuary or its successor(s).  
(3) A special agreement may be made at variance with paragraphs (1) and 
(2); provided that such special agreement cannot be held up against third 
parties unless it is registered.  
 
270. (Loss of building that is the subject of the usufruct)  
If a building above ground is the sole subject of the usufruct and such 
building is destroyed, the usufruct may not be exercised over the land. If 
the subject of the usufruct is both land and building and the building is 
destroyed, the usufruct over the land shall survive.  
 
271. (Allocation of expenses)  
(1) The usufructuary shall bear the cost of maintenance and repairs of the 
immovable that is the subject of the usufruct, and the owner shall bear the 
expense of major repairs; provided that if major repairs have become 
necessary because the usufructuary has failed to effect maintenance and 
repairs, the usufructuary shall bear the cost of such major repairs.  
(2) “Major repairs” under this Article refers to changes of principal walls, 
beams and pillars and foundations and to re-roofing, whereas other repairs 
refer to maintenance and repairs.  
(3) If the immovable subject to usufruct has been damaged or destroyed by 
force majeure,neither the owner nor the usufructuary is responsible for 
reconstruction or any other responsibilities for the damages or destruction.  
 
272. (Allocation of taxes and other imposts and insurance premiums)  
During the term of the usufruct, the usufructuary has duty to pay taxes and 
other imposts relating to the immovable subject to usufruct, and to pay the 
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premiums on insurance over said immovable contracted by the owner prior 
to the establishment of the usufruct.  
 
273. (Mutatis mutandis application of the provisions of perpetual 

lease)  
The provisions of Article 248(Rental)and 249(Right to demand increase or 
decrease of rental)of this code shall apply mutatis mutandis in cases where 
the usufructuary has duty to pay the consideration periodically.  
 

Chapter Six RIGHT OF USE AND RIGHT OF RESIDENCE 
 
274. (Definition of right of use and right of residence)  
(1) “Right of use” refers to the right to collect the fruits of immovable, to 
the extent of the needs of the right holder and his family.  
(2) Right of residence refers to the right to occupy part of the building(s), 
to the extent required for residence by the right holder and his family.  
 
275. (Contractual right of use and right of residence and statutory 

right of use and right of residence)  
(2) Rights of use or residence established by law shall be subject to the 
provisions of this Chapter 6 unless otherwise provided by law.  
(3) Rights of use or residence established by law shall take precedence 
over contractual rights of use or residence, unless otherwise provided by 
law.  
 
276. (Formation of rights of use and rights of residence)  
(1) Rights of use and rights of residence may be created in writing or 
otherwise.  
(2) The owner may at any time give notice of the extinguishment of a right 
of use or right of residence that is not in writing. In cases where the time of 
extinguishment of the right of use or right of residence is not stated in the 
notice of extinguishment, or where the period stated, counting from the 
date of the notice, until the date of extinguishment is less than 3 months, 
the right of use or right of residence shall be extinguished upon the lapse of 
3 months, counting from the date of the notice.  
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277. (Requirements for perfection of rights of use and rights of 
residence)  

(1) Unless the holder of a right of use or right of residence actually uses 
his/her right, it cannot be held up against third parties.  
(2) Even though the ownership of the immovable that is the subject of a 
right of use or right of residence is assigned, the right may be held up 
against the transferee if it is actually used or resided.  
 
278. (Term of right of use or right of residence)  
(1) A specified term may be provided for a right of use or right of 
residence, or it may be provided that it will continue until the occurrence of 
a certain event.  
(2) If no term is specified for a right of use or right of residence, it shall be 
deemed to continue until the death of the right holder.  
 
279. (Expansion of family)  
A right of use or right of residence shall remain in effect, notwithstanding 
the expansion of the family on account of marriage or childbirth after the 
creation of such right.  
 
280. (Assignment of usufruct, etc.)  
(1) Holders of rights of use or rights of residence are not permitted to 
assign or otherwise dispose such rights.  
(2) Holders of rights of use or rights of residence are not permitted to lease 
out the immovable that is the subject of such rights.  
 
281. (Right to demand based on real rights of holders of right of use 

and right of residence)  
Holders of rights of use or rights of residence may exercise the same rights 
to demand return, to remove disturbance and to prevent disturbance vis-à-
vis an infringement of his rights of use and rights of residence as those of 
the owner.  
 
282. (Demand for extinguishment of right of use or right of residence)  
(1) If the holder of a right of use or right of residence inflicts significant 
damage on or does not properly preserve the immovable that is the subject 
of such right or otherwise breaches the spirit of the right, the owner may 
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demand that the court extinguish the right of use or right of residence as 
the case may be.  
(2) A demand for extinguishment under paragraph (1) shall not preclude a 
claim for damages in tort against the right holder.  
 
283. (Extinguishment of right of use or right of residence upon the 

death of the right holder or according to the terms of the contract 
creating the right of use or right of residence)  
The right of use or right of residence shall be extinguished by the 

death of the right holder of the right to use or the right to residence or 
according to the terms specified in the contract that creates the right of use 
or the right of residence.  
 
284. (Allocation of expenses)  
(1) If the holder of a right of use or right of residence collects the whole of 
the fruits of the land or occupies the whole of the building(s), he shall have 
the same obligation to pay expenses of repairs and maintenance, taxes and 
other imposts and insurance premiums as an usufructuary.  
(2) If the holder of a right of use or right of residence collects only a 
portion of the fruits or occupies only a portion of the building(s), he shall 
be liable for the expenses described in paragraph (1) pro rata such portion.  
 

Chapter Seven EASEMENTS 
Section I. General Rules 

 
285. (Definition of easement)  
(1) An “easement” is the right to use the land of another for the benefit of 
one’s own land, in accordance with the purpose specified in the contract of 
creation; provided that an easement may not be created that contravenes 
public order.  
(2) The other person’s land that is used for the benefit of one’s own land is 
referred to as the “servient land”, and the land that enjoys the benefit of the 
easement is referred to as the “dominant land”.  
(3) A perpetual lessee or usufructuary is also entitled to create an easement 
using the subject land as the dominant land.  
 
286. (Formation of easement)  
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(1) An easement may be created by writing or otherwise.  
(2) The owner of the servient land may at any time give notice of the 
extinguishment of an easement that is not in writing. In cases where the 
time of extinguishment of the easement is not stated in the notice of 
extinguishment, or where the period stated, counting from the date of the 
notice, until the date of extinguishment is less than 1 month, the easement 
shall be extinguished upon the lapse of 1 month, counting from the date of 
the notice.  
 
287. (Requirements for perfection of easement)  
(1) Unless an easement is registered, it cannot be held up against third 
parties.  
(2) An easement that has been registered may be held up against a person 
acquiring the servient land.  
 
288. (Scope of persons entitled to enjoy the benefit of an easement)  
In addition to the owner of the dominant land, a lessee, perpetual lessee, 
usufructuary or holder of a right of use or right of residence over the 
dominant land is entitled to enjoy the benefit of an easement, except where 
otherwise provided in the contract creating the easement.  
 
289. (Appurtenant nature of easement)  
(1) An easement passes along with the ownership of the dominant land if 
the ownership of the dominant land is assigned, except where otherwise 
provided in the contract creating the easement.  
(2) An easement may neither be assigned nor made the subject of other 
rights separately from the dominant land.  
 
290. (Obligations of the servient land owner)  
(1) The owner of the servient land must not obstruct the exercise of the 
easement or do anything that reduces the utility thereof.  
(2) The owner of the servient land may not change the land that is 
originally agreed to be the servient land to other land without the consent 
of the easement holder; provided that if continuing to use the original 
servient land as the servient land would cause severe detriment to the 
owner of the servient land due to a change to circumstances accuring after 
the establishment of the easement, said owner may offer other land as the 
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servient land that is beneficial to the same degree to the dominant land. If 
the easement holder does not consent to this, a judgment may be sought 
from the court in lieu of the said consent.  
 
291. (Obligations of the easement holder)  
(1) The easement holder may not use the servient land beyond the scope 
provided in the contract creating the easement. The easement for using the 
water created at a water source includes the right to way over the land 
where the water source is.  
(2) The easement holder may not alter the servient land or the dominant 
land in a manner that could have serious adverse impacts on the condition 
of the servient land.  
(3) If the easement holder breaches the provision of the first sentence of 
paragraph (1), and paragraph (2) above, the owner of the servient land may 
apply to the court for extinguishment of the easement.  
(4) An application for extinguishment under paragraph (3)above shall not 
preclude a claim for damages in tort against the usufructuary.  
(5) If consideration is prescribed for the easement and the easement holder 
does not pay the prescribed consideration, the owner of the servient land 
may apply to the court for extinguishment of the easement.  
 
292. (Right of easement holder to erect structures on servient land)  
(1) The easement holder may erect structures necessary for the exercise of 
the easement on the servient land. Upon extinguishment of the easement, 
the easement holder shall remove such structures and restore the servient 
land to its original condition.  
(2) To the extent that this does not obstruct the exercise of the easement, 
the owner of the servient land may use any structures erected on the 
servient land for the purpose of exercise of the easement.  
(3) In cases described in paragraph (2), the owner of the servient land shall 
share the costs of erecting and maintaining the structures in proportion to 
the profits it receives.  
 
293. (Allocation of expenses of structures)  
(1) Unless otherwise provided, the owner of the dominant land shall pay 
the expenses of erection and maintenance of structures necessary for the 
exercise of the easement.  
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(2) If there is special agreement for the owner of the servient land to pay 
the expenses of erection and maintenance of structures and such  
agreement is registered, the burden thereof shall pass to any person who 
acquires the ownership of the servient land.  
 
294. (Easement holder’s real right of claim)  
An easement holder may exercise the same rights to demand return, to 
remove disturbance and to prevent disturbance vis-à-vis an infringement of 
the easement as the owner.  
 
295. (Relinquishment of ownership of servient land in favor of 

easement holder)  
(1) Where these is special agreement for the owner of the servient land to 
pay expenses under Article 293(Allocation of expenses of structures), said 
owner may at any time be released from the burden of such agreement by 
relinquishing the ownership of that portion of the land that is necessary for 
the easement to the easement holder.  
(2) “Relinquishment” refers to the relinquishment by the owner of the 
ownership of the servient land based on his unilateral [declaration of] 
intention and the transfer of such ownership to the easement holder.  
 
296. (prescription of the term of easement)  
(1) Where a term is prescribed in the contract that creates the easement, the 
easement shall be extinguished at the expiry of such term.  
(2) Where a term is not prescribed in the contract of creation of easement, 
the owner of the servient land may apply to the court for extinguishment of 
the easement. The court shall decide whether to extinguish the easement or 
not, by considering the facts such as the circumstances of the creation, the 
execution in the past, existence or inexistence of the consideration.  
 
297. (Extinguishment of easement due to the complete destruction of 

the dominant land)  
An easement shall be extinguished in case the dominant land is completely 
destroyed.  
 
298. (Extinguishment of easement by co-owners)  
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(1) A single co-owner of the dominant land may not extinguish an 
easement in respect of his share.  
(2) A single co-owner of the servient land may not extinguish an easement 
in respect of his share.  
 
299. (Subdivision or partial assignment of land and easements)  
(1) If the dominant land is subdivided or a portion of it is assigned, the 
easement shall remain in force for each portion of said land; provided that 
if by its nature it only relates to a portion of the dominant land, it shall 
lapse in relation to the other portion(s) of said land.  
(2) If the servient land is subdivided or a portion of it is assigned, the 
easement shall remain in force for each portion of said land; provided that 
if by its nature it only relates to a portion of the servient land, it shall lapse 
in relation to the other portion(s) of said land.  
 

Section II. Easements and Prescription 
 
300. (Acquisitive prescription of easement)  
(1) An easement may be acquired by acquisitive prescription, but only 
where it is continuous and apparent.  
(2) “Continuous easement” refers to an easement where without human 
action being required, the easement has materialized only because of the 
location of the place, and without interruption has been [in the state of] 
providing a benefit to the dominant land and imposing a burden on the 
servient land.  
(3) “Apparent easement” refers to an easement that has become apparent 
and materialized through an externally visible structure or other vestige.  
 
301. (Acquisitive prescription of easement by one co-owner of 

dominant land)  
(1) If one co-owner of the dominant land acquires an easement by 
prescription, the other co-owners shall also acquire such easement.  
(2) Any interruption of prescription as against co-owners shall not be 
effective unless it is effected against each co-owner who is exercising the 
easement.  
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(3) If there are two or more co-owners exercising the easement, 
prescription shall run in favor of all the co-owners notwithstanding that 
there is cause for the suspension of prescription against one of them.  
 
302. (Commencement of extinctive prescription of easement)  
The period of extinctive prescription prescribed in Article 500 (Suspension 
of completion of extinctive prescription regarding rights between 
spouses)of this code, shall be computed in respect of a non-continuous 
easement, from the time when the easement was last exercised, and in the 
case of a continuous easement, from the time of occurrence of the event 
that is obstructing the exercise of the easement.  
 
303. (Interruption or suspension of extinctive prescription of easement 

where the dominant land is co-owned)  
If the dominant land belongs to two or more co-owners, interruption or 
suspension of prescription occurring in favor of one of them shall inure to 
the benefit of the other co-owners.  
 
304. (Extinctive prescription of part of easement)  
If the easement holder does not exercise part of the easement, that part of 
the easement shall be extinguished by prescription.  
 
305. (Prescriptive acquisition by occupant of servient land and the fate 

of easements)  
(1) If the occupant of the servient land fulfills the conditions for acquisitive 
prescription, the easement shall thereby be extinguished.  
(2) If the easement holder exercises the easement within the period of 
occupancy required for acquisitive prescription, the servient land acquired 
by prescription by the occupant shall be subject to the burden of the 
easement. 
 
Chapter Eight OWNERSHIP AND OTHER REAL RIGHTS OF THE 

STATE, BUDDHIST TEMPLES, MINORITY ETHNIC GROUPS 
AND OTHER COMMUNITIES 

 
306. (Ownership and other real rights of the state, Buddhist temples, 

minority ethnic groups and other communities)  
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Ownership and other real rights of the state, Buddhist temples, minority 
ethnic groups and other communities shall be subject to the provisions of 
the Civil Code, except where otherwise provided by special law or custom.  
 

Chapter Nine RIGHTS CREATED BY CONCESSION 
 
307. (Rights created by concession)  
The provisions of the Civil Code relating to perpetual leases shall apply 
mutatis mutandis to land rights created by concession, within the scope of 
the conditions applying to such concession, except where otherwise 
provided by special law. 

BOOK SIX “SECURITY” 
Chapter One GENERAL PROVISIONS  

 
766. (Definition of security provider and third party acquirer)  
(1) A person who creates a real security right over his own property so as 
to secure the debt of another shall be called a 'security provider'.  
(2) A person who receives the assignment of the object of a real security 
right created by the debtor to secure his own debt shall be called a 'third 
party acquirer.'  
 

Chapter One GENERAL PROVISIONS  
 
766. (Definition of security provider and third party acquirer)  
(1) A person who creates a real security right over his own property so as 
to secure the debt of another shall be called a 'security provider'.  
(2) A person who receives the assignment of the object of a real security 
right created by the debtor to secure his own debt shall be called a 'third 
party acquirer.'  
 
767. (Types of real security rights)  
(1) The types of real security rights are limited to those established in the 
Civil Code or in special laws, and no other type of real security may be 
created.  
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(2) The five types of real security rights established in the Civil Code are 
(i) rights of retention, (ii) statutory liens, (iii) pledge, (iv) hypothec and (v) 
security right by way of transfer of title.  
 
768. (Object of real security right)  
A thing or right which cannot be transferred cannot comprise the object of 
a real security right. However, the lack of transferability of a thing shall 
not prevent the creation of a right of retention with regard thereto.  
 
769. (Subordinate nature of real security right)  
(1) A real security right is established in order to secure an existing debt. A 
real security right may also be established in order to secure a debt to be 
incurred in the future if it can be specified.  
(2) Where a debt is not formed due to the absence of the necessary 
elements thereof, real security is not formed as well.  
(3) Where a debt is void or rescinded due to a defective declaration of 
intention or other reason, the real security right is also void.  
(4) Where a debt is extinguished due to satisfaction, prescription or other 
reason, the real security right is also extinguished.  
(5) The provisions set forth in paragraphs (1) through (4) shall not apply to 
a floating hypothec that is created to secure multiple debts to be accrued 
under a continuing contract.  
 
770. (Subordinate nature of real security when a secured claim is 

assigned to another)  
(1) Where a claim secured by real security is assigned, the real security is 
assigned as well to the assignee of the claim unless otherwise [agreed to] 
[between the assignor and the assignee] [To check]. However, where it is 
required that the holder of a real security right possess the object of the real 
security right, the assignee of the claim must acquire possession thereof.  
(2) The provisions of paragraph (1) shall not apply to claims that are 
secured by a floating hypothec.  
 
771. (Indivisibility of real security right)  
The effect of the real security right shall extend over the whole of  
the thing or right comprising the object of the security right until the holder 
of the real security right has received full satisfaction of the secured claim.  
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772. (Power to extend the effect of real security)  
Except for cases referred to in Article 807(Power to pursue third party 
acquirer) concerning statutory liens and Article 894(Disposition of object 
by [security creator]) concerning a right of security by way of transfer of 
title, where the object of a real security right is transferred to a third party, 
the holder of the real security right may assert the effect of his security 
right against the third party; provided that such holder fulfills and complies 
with the established requirements for such assertion.  
 
773. (Enforcement of real security right)  
Where the holder of a real security right does not receive satisfaction of the 
secured claim, he may enforce the real security right in accordance with 
procedures established by law.  
Chapter Two RIGHT OF RETENTION  
 
774. (Meaning of right of retention)  
(1) Where a person possessing a thing belonging to another has a claim 
arising in regard to such thing, the person may retain the thing until the 
claim is satisfied. However, if the claim has not yet become due, the right 
of retention shall not be created.  
(2) The provisions of paragraph (1) shall not apply where the possession 
commenced as a result of a tortious act.  
 
775. (Preferential application of fruits11)  
(1) The holder of a right of retention may collect fruits produced by the 
thing retained and apply them to satisfy the secured claim in preference to 
other creditors.  
(2) The fruits described in paragraph (1) must first be applied to the 
payment of the interest and the surplus, if any, to the principal.  
 
776. (Duty of holder of right of retention to preserve the thing 

retained)  
(1) The holder of a right of retention shall possess the thing retained with 
the care of a good manager.  
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(2) The holder of a right of retention may not use, lease or give as security 
the thing retained without the consent of the debtor. However, the holder of 
a right of retention may use the thing retained so long  
as such use is necessary to preserve the thing.  
(3) Where the holder of a right of retention violates the provisions of 
paragraphs (1) and (2), the debtor may demand the extinction of the right 
of retention.  
 
777. (Right to demand reimbursement of expenditures)  
(1) Where the holder of a right of retention has defrayed necessary 
expenses in regard to the thing retained, he may seek reimbursement for 
such expenses from the owner.  
(2) Where the holder of a right of retention has defrayed useful expenses in 
regard to the thing retained, he may seek reimbursement from the owner of, 
at his option, either the amount defrayed or the amount by which the value 
of the thing has increased, so long as the increase in value remains in effect. 
However, the court may upon application of the owner grant him 
reasonable time for reimbursement.  
 
778. (Extinctive prescription regarding claim)  
The exercise of a right of retention shall not interrupt or suspend a period 
of extinctive prescription with regard to the secured claim.  
 
779. (Extinction of right of retention by furnishing of security)  
The debtor may demand the extinction of a right of retention upon the 
furnishing of adequate security.  
 
780. (Extinction of right of retention by loss of possession)  
(1) A right of retention is extinguished by the loss of possession of the 
thing retained. However, this shall not apply to cases where the thing 
retained has been leased or pledged with the consent of the debtor in 
accordance with the provisions of paragraph (2) of Article 776(Duty of 
holder of right of retention to preserve the thing retained).  
(2) Even where the holder of a right of retention loses possession of the 
thing retained, if the holder of the right of retention regains possession of 
the thing retained pursuant to the provisions of Article 237(Right to 
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demand return of thing in possession) possession shall be deemed to have 
continued uninterrupted.  
 

Chapter Three STATUTORY LIENS 
Section I. General Provisions 

 
781. (Definition of statutory liens)  
(1) An obligee holding a statutory lien has a right to obtain satisfaction of 
the claim from the assets subject to statutory liens in priority to other 
obligors.  
(2) A statutory lien held by an obligee over all of the property of the 
obligor is called the general statutory liens.  
(3) A statutory lien held by an obligee over a specific property of the 
obligor is called a special statutory lien. In this case, the statutory lien over 
a specific movable held by the obligee is called a statutory lien over a 
movable, whereas the statutory lien over a specific immovable held by the 
obligee is called a statutory lien over an immovable.  
 
782. (Extension of Security Interest to Proceeds of Collateral)  
(1) Statutory liens may also be exercised against things including monies 
that the obligor is to receive as a result of the sale, lease or loss of, or 
damage to, the subject matter of the statutory lien; provided, however, that 
this shall not apply after the payment or delivery of the monies or other 
thing has been made to the obligor.  
(2) The provisions of the preceding paragraph shall likewise apply to the 
consideration for real rights establishd by the obligor on the subject matter 
of the statutory lien.  
 

Section II. General Statutory lien 
 
783. (Definition of general statutory lien)  
A person who has a claim that arose from any of the causes listed below 
shall have a statutory lien over the entire property of the obligor:  

a) Expenses for common benefit  
b) Claims held by employee  
c) Funeral expenses  
d) Supply of daily necessaries.  
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784. (Statutory liens for expenses for common benefit)  
(1) Statutory liens for expenses for common benefit shall exist with respect 
to the expenses of preservation, liquidation or distribution of the property 
of the obligor incurred for the common benefit of all obligee.  
(2) With respect to expenses that were for the benefit of only some of the 
obligees, a statutory lien shall exist solely for obligees who received a 
benefit as a resulf of such expenses.  
 
785. (Statutory lien for claims held by employee)  
Statutory liens for claims held by an employee shall exist with respect to 
any and all claims which the employee possesses under the labor contract.  
 
786. (Statutory lien for funeral expenses)  
(1) Statutory liens for funeral expenses shall exist with respect to  
expenses incurred for a funeral conducted in accordance with the deceased 
obligor's status.  
(2) The statutory lien under the preceding paragraph shall also exist with 
respect to expenses incurred for a funeral conducted in accordance with the 
status of a deceased relative whom the obligor was bound to support.  
 
787. (Statutory lien for supply of daily necessaries)  
Statutory liens for the supply of daily necessaries shall exist with respect to 
the supply of food, drink and other daily necessaries for the most recent six 
months required for the household of the obligor or his/her relatives who 
reside with the obligor and whom the obigor is bound to support and the 
servants of the same.  
 

Section III. Statutory lien Over Movables 
788. (Definition of statutory lien over movables)  
A person who has a claim that arose from the causes listed below shall 
have a statutory lien over certain movables of the obligor:  

a) Lease of immovable property  
b) Transportation of passengers or luggage  
c) Preservation of movables  
d) Sale of movables, and  
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e) Supply of seeds, seedlings, or fertilizer and breeding stocks, 
progeny, or forage of creatures.  

 
789. (Statutory lien for leases of immovable properties)  
Statutory liens for a lease of immovable property shall exist with respect to 
the movables of the lessee in connection with obligations of the lessee that 
arose from the lease relationship including rent for that immovable 
property.  
 
790. (Scope of subject matter of statutory lien for lease of immovable 

properties - normal case)  
(1) The statutory lien of a lessor of land shall exist with respect to 
movables furnished to that land or buildings for the use of that land, 
movables provided for the use of that land, and fruits of that land in the 
possession of the lessee.  
(2) The statutory lien for a lessor of a building shall exist with respect to 
movables furnished to that building by the lessee.  
 
791. (Scope of subject matter of statutory lien for lease of immovable 

properties - assignment or sublease)  
In the cases of assignment of a lesee’s rights or a subleasing, the statutory 
lien of a lessor shall extend to the movables of the assignee or sublessee. 
The same shall apply to monies that the assignor or sublessor is to receive.  
 
792. (Scope of statutory lien for lease of immovable properties)  
In cases where all of the lessee's property is to be liquidated, the statutory 
lien of the lessor shall exist only with respect to obligations, including rent, 
for the previous, current and next terms, and obligations to compensate for 
damage that arose in the previous and current terms.  
 
793. (Scope of statutory lien for lease of immovable properties - in case 

of deposit)  
In cases where a lessor has received a security deposit, he/she shall have a 
statutory lien solely in respect of the portion of his/her claim that will not 
be satisfied by that security deposit.  
 
794. (Statutory lien for transportatio)  
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Statutory liens for transportation shall exist with respect to luggage in the 
possession of the transporter, in connection with transportation charges for 
passengers or luggage and expenses incidental to the same.  
 
795. (Bona fide acquisition)  
The provisions of Article 193(Bona fide acquisition of ownership of 
movable) regarding bona fide acquisition shall apply mutatis mutandis to 
statutory liens as set forth in Articles 789(Statutory lien for leases of 
immovable properties) through 794(Statutory lien for transportation).  
 
796. (Statutory lien for preservation of movables)  
(1) Statutory liens for preservation of movables shall exist with respect to 
movables in connection with expenses required for the preservation thereof.  
(2) The statutory lien under the preceding paragraph shall also exist in 
connection with the expenses required for the preservation, ratification or 
execution of rights regarding that immovable property.  
 
797. (Statutory lien for sale of movables)  
Statutory liens for sale of movables shall exist with respect to movables, in 
connection with the price of those movables and interest on the same.  
 
798. (Statutory lien for supply of seeds, seedlings or fertilizer, and 

breeding stocks, progeny or forage of creatures.)  
(1) Statutory liens for the supply of seeds, seedlings or fertilizer shall exist, 
in connection with the price thereof and the interest thereon, with respect 
to the fruits derived from the land on which they are used for a period of 
one year from the time they are used.  
(2) Statutory liens for the supply of breeding stocks, progeny or forage of 
creatures shall exist, in connection with the price thereof and the interest 
thereon, with respect to the creatures and fruits derived from the creature 
on which they are used for a period of one year from the time they are used.  
(3) The statutory lien under the preceding paragraph shall exist, for the 
supply of silkworm eggs or mulberry leaves provided for the breeding of 
silkworms, with respect to the things produced from the silkworm eggs or 
the mulberry leaves.  
 

Section IV. Statutory lien Over Immovables 
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799. (Statutory lien for immovables)  
A person who has a claim that arose from the causes listed below shall 
have a statutory lien over certain immovable property of the obligor:  

a) The preservation of immovable property;  
b) Construction work for immovable property; or  
c) The sale of immovable property.  

 
800. (Statutory lien for preservation of an immovable)  
(1) Statutory liens for the preservation of immovable property shall exist 
with respect to immovable property, in connection with the expenses 
required for the preservation of that immovable property.  
(2) The statutory lien under the preceding paragraph shall also exist in 
connection with the expenses required for the preservation, ratification or 
execution of rights regarding that immovable property.  
 
801. (Statutory lien for construction work for immovable property)  
(1) Statutory liens for construction work for immovable property shall exist, 
with respect to immovable property, in connection with the expenses of 
construction work performed by artisans, engineers and contractors.  
(2) The statutory liens under the preceding paragraph exist, in cases where 
there is a current increase in the value of the immovable property resulting 
from the construction work, with respect to that increased value.  
 
802. (Statutory lien for sale of an immovable)  
Statutory liens for sales of immovable properties shall exist, with respect to 
immovable property, in connection with the price of that immovable 
property and interest on the same.  
 

Section V. Order of Priority of Statutory liens 
 
803. (Order of priority of general statutory liens)  
(1) In cases where there is conflict among general statutory liens, the order 
of priority shall follow the order listed in each item of Article 
783(Definition of general statutory lien).  
(2) In cases where there is conflict between a general statutory lien and a 
special statutory lien, the special statutory lien shall prevail over the 
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general statutory lien; provided, however, that statutory liens on expenses 
for the common benefit shall have the effect of prevailing over all obligees 
who received the benefit of the same.  
 
804. (Order of priority of statutory liens over movables)  
(1) In cases where there is conflict among special statutory liens with 
respect to the same movable, the order of priority shall follow the order 
listed below:  

First rank: Statutory liens for lease of immovable properties or for 
transportation; 

Second rank: Statutory lien for preservation of a movable, 
provided that if there are two or more preservers, a new preserver shall 
prevail over previous preservers; and  

Third rank: Statutory lien for sale of a movable or for supply of 
seeds, seedlings or fertilizer, and statutory lien for supply of breeding 
stocks, progeny or forage of creatures.  
(2) Where a person having a statutory lien of the first rank was aware at the 
time that he acquired his claim of the existence of a person having a 
statutory lien of the second or third rank, his rank shall be inferior to that of 
all persons having statutory lien of the second or third rank. A person 
having a statutory lien of the first rank is also inferior to a person who has 
preserved the thing for the benefit of statutory lien holder.  
(3) The first rank regarding fruits shall belong to the supplier of seeds, 
seedlings or fertilizer, while the second rank shall belong to the lessor of 
the land.  
 
805. (Order of priority statutory liens over immovable properties)  
(1) In cases where there is conflict among special statutory liens with 
respect to the same immovable properties, their order of priority shall 
follow the order of the items of Article 799(Statutory lien for immovables).  
(2) In cases where successive sales are made with respect to the same 
immovable properties, the order of priority of the statutory liens among the 
sellers shall follow the chronological order of the sales.  
 
806. (Statutory liens with same priority)  
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If there are two or more holders of statutory liens with the same priority 
with respect to the same object, the holders of statutory liens shall be paid 
in proportion to the amounts of their claims.  
Section VI. Effect of Statutory lien  
 
807. (Power to pursue third party acquirer)  
The holder of a statutory lien may not exercise the statutory lien with 
respect to the movable after the obligors have delivered such movable the 
third party acquirer.  
 
808. (Relationship to pledge over movable)  
In case where there is a conflict between a statutory lien and a pledge of a 
movable, the pledgee of such movable shall have the same rights as those 
of the holder of a statutory lien of the first rank under Article 804(Order of 
priority of statutory liens over movables).  
 
809. (Effect of general statutory lien)  
(1) Holders of a general statutory lien cannot be paid out of immovable 
properties unless they are first paid out of property other than immovable 
properties and a claim that is not satisfied remains.  
(2) With respect to immovable properties, satisfaction must first be sought 
out of those that are not the subject matters of specific security right12.  
(3) If holders of statutory liens fail to participate in distributions in 
accordance with the provisions of paragraphs (1) and (2), they cannot 
exercise their statutory liens against registered third parties to the extent of 
what they would have received through such participation.  
(4) The provisions of paragraphs (1) through (3) shall not apply to cases 
where a distribution is to be made of the price of an immovable comprising 
the object of a specific security right prior to that of the price of non-
immovables.  
 
810. (Effect of general statutory lien against third party)  
The holder of a general statutory lien may, even where the right is not 
registered over an immovable, assert such right against an obligee who has 
no specific security right over the immovable. However, such right may 
not be asserted against a registered third party.  
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811. (Effect of statutory lien for preservation of immovable against 
third party)  

(1) The effect of a statutory lien for preservation of an immovable may not 
be asserted against a third party unless it is registered immediately after the 
act of preservation has been completed.  
(2) The amount of increase in the value of the immovable that resulted 
from preservation shall be determined by a valuer appointed by the court at 
the time of participation in the distribution.  
 
812. (Effect of statutory lien for construction work on immovable 

against third party)  
(1) The effect of a statutory lien for construction work on an immovable 
may not be asserted against a third party unless the right is registered 
immediately after the construction work has been completed.  
(2) The amount of increase in the value of the immovable that resulted 
from the construction work performed shall be determined by a valuer 
appointed by the court at the time participation in the distribution.  
 
813. (Relationship between hypothec and statutory lien for 

preservation of an immovable or construction work on an 
immovable)  

A statutory lien registered in accordance with Articles 811(Effect of 
statutory lien for preservation of immovable against third party)and 
812(Effect of statutory lien for construction work on immovable against 
third party) may be exercised in preference to a hypothec.  
814. (Effect of statutory lien for sale of immovable against third party)  
The effect of a statutory lien for sale of an immovable may not be asserted 
against a third party unless a statement that the sales price or interest 
thereon has not been paid is registered simultaneously with the execution 
of the sale contract.  
 
815. (Mutatis mutandis application of provisions regarding hypothec)  
In addition to the provisions of this Chapter, the provisions of Articles 
846(Scope of effect of hypothec) through 848(Effect of hypothec over 
fruits), 851(Order of priority of hypothecs), 852(Scope of claims secured), 
853(Compulsory sale of hypothecated property) and 859(Sub-
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hypothecation) through 863(Ranking of disposal of hypothec) regarding 
hypothec shall apply mutatis mutandis to the effect of statutory liens.  
 

Chapter Four PLEDGE 
Section I. General Provisions 

 
816. (Meaning of pledge) 
A pledgee shall have the right to possess the thing received from obligors 
or third parties as security for their claims and to have their own claims 
paid prior to other obligees out of that thing.  
 
817. (Extension of security interest to the proceeds of the collateral)  
(1) A pledge may also be exercised against money or other things which 
the pledgor is entitled to receive due to a sale or loss of, or damage to the 
thing pledged. However, it may not be exercised after such money or other 
things are paid or delivered to the pledgor.  
(2) The same shall apply to money to be paid as the price of a real right 
established by a pledgor over the thing pledged.  
 
818. (Formation of pledge and requirement of delivery)  
(1) A pledge shall be created when the thing to be pledged is delivered to 
the pledgee by the obligor or a third party who provides the security.  
(2) The delivery referred in Paragraph (1) includes summary delivery 
provided by Paragraph (3) of Article 229(Assignment of possession).  
 
819. (Prohibition against pledgor retaining direct possession)  
A pledgee may not allow the pledgor to retain direct possession of the 
thing pledged.  
 
820. (Scope of secured claim)  
Pledges shall secure the principal, interest, penalties, expenses of executing 
the pledge, expense of preserving the Thing pledged and the compensation 
of damage arising from failure to perform obligations or latent defects in 
the Thing pledged; provided, however, that this shall not apply if the act 
establishing the pledge provides otherwise.  
 
821. (Retention of thing pledged)  
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A pledgee may retain the thing pledged until the claims provided for in 
Article 820(Scope of secured claim)are satisfied; provided, however, that 
this right cannot be asserted against obligees who have priority over the 
pledgee.  
 
822. (Priority right to receive satisfaction from fruits)  
(1) A pledgee may collect fruits delivered from the thing pledged and 
appropriate the same to the satisfaction of his/her claim prior to other 
obligees.  
(2) The fruits described in paragraph (1) must be appropriated first to the 
payment of interest on the claim, and any remainder must be appropriated 
to the satisfaction of the principle.  
 
823. (Pledgee's duty to preserve thing pledged)  
(1) A pledgee shall possess the thing pledged with the duty of care of a 
good manager.  
(2) Where a pledgee violates the provisions of paragraph (1), the obligor 
may demand the extinction of the pledge.  
 
824. (Pledgee's right to reimbursement)  
(1) Where a pledgee has incurred necessary expenses in regard to the thing 
pledged, he/she may seek reimbursement for such expenses from the 
owner.  
(2) Where a pledgee has incurred useful expenses in regard to the thing 
pledged, he/she may seek reimbursement from the owner of, at his/her 
option, either the amount incurred or the amount by which the value of the 
thing has increased, so long as the increase in value remains in effect. 
However, the court may upon application of the owner grant him/her 
reasonable time for reimbursement.  
 
825. (Extinctive prescription of claim)  
The exercise of a pledge shall not preclude the running of extinctive 
prescription of the claim.  
826. (Sub-pledge)  
(1) A pledgee may sub-pledge the thing pledged in order to secure his own 
debt with the consent of the pledgor.  
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(2) A pledgee may within the duration of the original pledge sub-pledge 
the thing pledged on his own responsibility. In such a case, the pledgee 
shall be responsible even for damages due to force majeure that would not 
have occurred if the thing had not been sub-pledged.  
(3) Where the thing pledged is sold by compulsory sale and the price is 
apportioned, the sub-pledgee may receive full satisfaction of his claim 
from and to the extent of the amount to be apportioned to the pledgee. 
However, during the period that the claim of the sub-pledgee has not yet 
become due, the sub-pledgee may only demand that the amount to be 
received be officially deposited.  
 
827. (Prohibition against forfeiture agreement)  
Unless otherwise provided for in this Code or other law, a pledgor can not, 
either by the act of creation of the pledge or by a contract made prior to the 
due dates for performance, agree that the pledgee shall acquire ownership 
of the thing pledged or dispose of it in a manner other than that provided 
for by law. 
  
828. (Third party pledgors’ rights to obtain reimbursement)  
If persons who created pledges to secure the obligations of others have 
performed those obligations or have lost ownership of the Thing pledged 
due to the execution of the pledges, they shall have the right to obtain 
reimbursement from the obligors in accordance with the provisions 
regarding guarantee obligations.  
Section II. Pledge Over Movable  
 
829. (Requirements for perfection of pledges)  
The pledgee of a movable cannot assert the pledge against a third party 
unless he is in continuous possession of the thing pledged.  
 
830. (Loss of possession)  
The pledgee of movables may, if the pledged thing is usurped, recover the 
same solely by bringing actions for recovery of possession.  
 
831. (Use of or receipt of benefits from thing pledged by pledgee)  
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(1) A pledgee may not use or lease the thing pledged without the consent 
of the obligor. However, the pledgee may use the thing pledged so long as 
such use is necessary to preserve the thing.  
(2) Where a pledgee violates the provisions of paragraph (1), the obligor 
may demand the extinction of the pledge.  
 
832. (Summary enforcement of pledge)  
(1) If claims of pledgees of movables are not performed, they may, limited 
to cases where there are reasonable grounds, demand from a court 
immediate appropriation of the thing pledged to the performance of the 
claims in accordance with the evaluation of a valuer. In such cases, the 
pledgees of movables must notify the obligors in advance of the demand.  
(2) In the case referred to in paragraph (1), where the value of the thing 
pledged as determined by the valuer exceeds the amount of the debt, the 
pledgee of the movable shall return the excess amount to the owner of the 
thing pledged.  
 
833. (Order of priority of pledges over movable)  
If more than one pledge is created with respect to the same movables, the 
order of priority of those pledges shall follow the chronological order of 
their creation.  
Section III. Pledge Over Immovable  
 
834. (Pledgee's right to use and receive profits)  
(1) The pledgee of an immovable may use and receive the profits of the 
immovable in accordance with its ordinary use.  
(2) With respect to the land to which a pledge for an indefinite period of 
time was created to secure the claim, where the pledgee uses the land for 
cultivation, if the time for harvest of the crops which the pledgee seeded or 
planted is coming within a year, the pledgee may use the land till the time 
for harvest of the crops, even though the pledge has been extinguished by 
the performance.  
(3) With respect to the land to which a pledge for a definite period of time 
was created tosecure the claim, where the pledgee uses the land for 
cultivation, if the time for harvest of the crops which the pledgee seeded or 
planted is coming within a year, the pledgee may use the land till the time 
for harvest of the crops, even though the pledge has been extinguished by 
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the performance before the due time. However the pledgee must return the 
land immediately after receiving the performance, if the time for harvest is 
arriving after the due time for performance, even though the time for 
harvest is arriving within a year after the performance.  
 
835. (Management expenses, etc.)  
The pledgee of an immovable shall pay the expenses of management and 
otherwise bear burdens in relation to the immovable.  
 
836. (Interest)  
The pledgee of an immovable cannot demand interest on his/her claim.  
 
837. (Validity of special provisions)  
The provisions of Articles 834(Pledgee's right to use and receive profits) 
through 836(Interest) shall not apply where otherwise provided in the act 
of creation of a pledge.  
 
838. (Duration)  
(1) The duration of a pledge of an immovable cannot exceed five years. If a 
pledge of an immovable is created for a longer period, such period shall be 
reduced to five years.  
 
(2) The pledge of an immovable may be renewed. However the renewal 
period cannot exceed five years from the time of renewal.  
 
839. (Mutatis mutandis application of provisions regarding hypothec)  
In addition to the provisions of this Section, the provisions of Chapter Five 
(Hypothec) shall apply mutatis mutandis to pledges of immovables.  
Section IV. Pledge Over Right/Claim  
 
840. (Subject matter of pledge over rights)  
(1) Pledges may have property rights13 for their subject matters.  
(2) In addition to the provisions of this Section IV, the provisions of 
Sections I, II and III shall apply mutatis mutandis to the pledges mentioned 
in paragraph (1).  
 
841. (Requirements for perfection of pledge over nominative claim)  
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(1) If a pledge is created over a nominative claim, that pledge cannot be 
asserted against third parties including third party obligors unless notice of 
the creation of the pledge is given to third party obligors or the third party 
obligors acknowledge the same.  
(2) The notice or acknowledgement set forth in paragraph (1) may not be 
asserted against a third party other than the obligor unless the notice or 
acknowledgement is made using an instrument bearing a fixed date.  
 
842. (Enforcement of pledge through collection of claim)  
(1) A pledgee may directly collect the claim that is the subject matter of the 
pledge.  
(2) If monies are the subject matter of a pledged claim, the pledgee may 
collect the same to the extent of the portion that corresponds to the amount 
of the pledgee’s own claim.  
(3) In the case described in paragraph (2), if the due date of the pledged 
claim under the preceding paragraph arrives prior to the due date of the 
claim of the pledgee, the pledgee may have the third party obligor deposit 
that amount to be paid to the pledgee. In such cases, the pledge shall exist 
over the amount so deposited.  
(4) If the subject-matter of the claim is not money, the pledgee has a 
pledge over the thing to be received as satisfaction thereof.  
 

Chapter Five HYPOTHEC 
Section I. Nature of Hypothec 

 
843. (Nature of hypothec)  
(1) A hypothee shall have the right to receive the performance of his/her 
claim prior to other obligee out of the immovable properties that the 
obligor or a third party provided to secure the obligation without 
transferring possession.  
(2) A perpetual lease or usufruct may also be made the object of a 
hypothec. The provisions of this Chapter Five shall apply mutatis mutandis 
in such a case.  
(3) Where a special law allows a certain type of property other than 
immovable property to be the object of a hypothec, such law shall apply.  
 

Section II. Creation of Hypothec 
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844. (Creation of hypothec)  
A hypothec is created through an agreement reached between a creditor 
and a debtor or third party that furnishes immovable property as security.  
 
845. (Asserting hypothec)  
A hypothee may not assert the hypothec against a third party who is not the 
hypothecator unless the instrument creating a hypothec is notarized and 
registered in the land registry.  
Section III. Effect of Hypothec  
 
846. (Scope of effect of hypothec)  
(1) [The effect of] a hypothec shall extend to all things that are attached to 
and form part of the land comprising the object of the hypothec when the 
hypothec is created, including buildings residing thereon. It also extends to 
things that attach to the land after the hypothec is created.  
(2) A contract creating a hypothec may not contain any provision that is 
contrary to the provision set forth in paragraph (1).  
 
847. (Effect of hypothec on land over building owned by third party)  
Where based on a perpetual lease, usufruct or leasehold a third party owns 
a building on the land comprising the object of the hypothec [when the 
hypothec is created], [the effect of] the hypothec does not extend to the 
building.  
 
848. (Effect of hypothec over fruits)  
The provisions of Article 846(Scope of effect of hypothec) do not apply to 
the fruits produced from the immovable comprising the object of the 
hypothec. However, this shall not apply after the immovable is subject to 
an order of attachment.  
 
849. (Extension of security interest to the proceeds of the collateral)  
(1) A hypothec may also be exercised against money or other things which 
the hypothecator is entitled to receive due to the sale or loss of, or damage 
to, the object thereof. However, it may not be exercised after such money 
or other things are paid or delivered to the hypothecator.  
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(2) A hypothec may be enforced against fruits that are produced after the 
object of the hypothec is subject to an order of attachment.  
 
850. (Right of reimbursement of a third party security provider)  
If a person who creates a hypothec to secure the obligations of others 
performed those obligations or have lost ownership of the hypothecated 
immovable as a result of the enforcement of the hypothec, they shall have 
the right to obtain reimbursement from the obligors in accordance with the 
provisions regarding guarantee obligations.  
 
851. (Order of priority of hypothecs)  
Where multiple hypothecs have been created on an immovable in order to 
secure multiple debts, the order of their priority shall be based on the order 
of their registration.  
 
852. (Scope of claims secured)  
(1) If hypothees have rights to demand periodic payments including 
interest, they may exercise their hypothecs solely with respect to payments 
that have fallen due in the most recent two years; provided, however, that, 
if special registration is effected with respect to prior periodical payments 
that have fallen due, the hypothees may exercise their hypothecs as from 
the time of that registration.  
(2) In cases where hypothees have rights to demand the compensation for 
damages resulting from defaults in obligations, the provisions of paragraph 
(1) shall apply to the damages of the most recent two years; provided, 
however, that the aggregate period including the interest and other 
periodical payments may not exceed two years.  
 

Section IV. Enforcement of Hypothec 
 
853. (Compulsory sale of hypothecated property)  
In the event of a failure to perform on a debt, a hypothee may apply to the 
court for compulsory sale of the hypothecated immovable.  
 
854. (Compulsory sale of buildings owned by third party)  
(1) Where the hypothecator or a third party erects a building on land after it 
is hypothecated, and the hypothecator owns that building, the hypothee 
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may demand the compulsory sale of the building together with the 
hypothecated land. However, if the price of the land together with the 
building thereon is less than the price of the land as a vacant plot, the 
hypothee may demand that the hypothecator remove the building prior to 
the compulsory sale of the land.  
(2) Where a third party owns the building on the hypothecated land based 
on a perpetual lease, usufruct or leasehold, if the third party cannot assert 
such perpetual lease, usufruct or leasehold against the hypothee, the 
hypothee may demand the compulsory sale of the building together with 
the hypothecated land.  
 
855. (Third party acquirer's application to purchase)  
A third party acquirer of a hypothecated immovable may purchase the 
immovable at the compulsory sale.  
856. (Third party acquirer's right to reimbursement)  
Where a third party acquirer has incurred necessary or useful expenses in 

regard to a hypothecated immovable, he may obtain reimbursement 
from the proceeds of the sale of the immovable prior to the hypothee.  

 
857. (Simultaneous or staggered application of proceeds in case of 

joint hypothec)  
(1) Where two or more immovables are hypothecated to secure the same 
claim and their proceeds from compulsory sale are to be applied 
simultaneously to its satisfaction, the burdens of satisfaction of the claim 
shall be allocated in proportion to the value of each immovable.  
(2) [Where two or more immovables are hypothecated to secure the same 
claim,] if the proceeds of only one of the immovables are to be so applied, 
the hypothee may obtain full satisfaction of his claim therefrom. In this 
case, the hypothee next in rank may exercise the right of the prior hypothee 
via subrogation to the extent of the amount that the prior hypothee would 
have received out of the other immovables in accordance with the 
provisions of paragraph (1).  
 
858. (Joint hypothec - registration of subrogation)  
A person who enforces a right of hypothec via subrogation in accordance 
with the provisions of paragraph (2) of Article 857(Simultaneous or 
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staggered application of proceeds in case of joint hypothec) must enter the 
subrogation in the registry of the hypothec.  
Section V. Disposal of Hypothec  
 
859. (Sub-hypothecation)  
(1) A hypothee may hypothecate his right of hypothec in order to secure 
the debt of himself or another. This is referred to as 'sub-hypothecation'.  
(2) Where a hypothecated thing is sold by compulsory sale and the 
proceeds are apportioned, the sub-hypothee may receive full satisfaction of 
his claim from and to the extent of the amount to be apportioned to the 
hypothee. However, during the period that the claim of the sub-hypothee 
has not yet become due, the sub-hypothee may demand only that the 
amount to be received be officially deposited.  
 
860. (Transfer or waiver of hypothec)  
(1) A hypothee may transfer or waive his right of hypothec for the benefit 
of another creditor(s) of the same debtor.  
(2) A transferee of a right of hypothec may exercise the received right of 
hypothec as security for his own debt. In this case, the provisions of 
paragraph (2) of Article 859(Sub-hypothecation) shall apply mutatis 
mutandis.  
(3) A person who waives a right of hypothec may not thereafter assert  
the right of hypothec against the creditor(s) for whose benefit the waiver 
was made.  
 
861. (Transfer, waiver or change of ranking)  
(1) A hypothee may transfer or waive his priority ranking for the benefit of 
another hypothee of the same debtor. Moreover, a hypothee may change 
the priority of his ranking among multiple hypothees with the consent of 
the other hypothees. However, where such a change would affect the 
interests of another party, such party's consent must be obtained.  
(2) Where the object of a right of hypothec is sold by compulsory sale and 
the proceeds are apportioned among multiple hypothees, a transferee of a 
priority ranking in regard to the right of hypothec may receive full 
satisfaction of his claim from and to the extent of the total amount to be 
apportioned to [both the transferor and the transferee].  



174 

 

(3) Where the object of a right of hypothec is sold by compulsory sale and 
the proceeds are apportioned among multiple hypothees, a hypothee who 
has received a waiver of a priority ranking in regard to the right of 
hypothec may, as between himself and the hypothee who has waived the 
priority ranking, receive equal repayment from and to the extent of the 
total amount to be apportioned to [both of them].  
(4) A hypothee who consents to a change in priority ranking may enforce 
the right of hypothec in accordance with such consent.  
 
862. (Effect of disposal of hypothec)  
(1) The disposal of a hypothec described in Articles 859(Sub-
hypothecation), 860(Transfer or waiver of hypothec) and 861(Transfer, 
waiver or change of ranking) shall be ineffective unless it is notarized and 
entered in the registration thereof  
(2) The disposal of a hypothec may not be asserted as against the principal 
debtor, a guarantor, hypothecator or their respective successors unless the 
principal debtor is notified of such disposal or acknowledges thereto.  
(3) Where the principal debtor receives notice of or consents to a disposal 
of a right of hypothec as described in paragraph (2), repayment made 
without the approval of a person receiving the benefit of such disposal may 
not be asserted against such person.  
 
863. (Ranking of disposal of hypothec)  
If in the case described in Articles 859(Sub-hypothecation), 860(Transfer 
or waiver of hypothec) and 861(Transfer, waiver or change of ranking) the 
hypothee has disposed of his right of hypothec for the benefit of two or 
more persons, the rank of priority of the rights of the persons benefiting 
from such disposal shall be determined by the order of entries in the 
registration of the hypothec.  
 

Section VI. Extinction of Hypothec 
Sub-section I. Extinction by demand 

 
864. (Payment of price)  
Where a third party who has purchased ownership of or perpetual lease or 
usufruct on the hypothecated immovable pays the price thereof to the 
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hypothee at the request of the hypothee, the hypothec shall be thereby 
extinguished for the benefit of that third party.  
 

Sub-section II. Extinction by prescription 
 
865. (Extinctive prescription of hypothec)  
No hypothec shall be extinguished by prescription in relation to obligors 
and hypothecators unless it is extinguished simultaneously with the claim 
the hypothec secures.  
 
866. (Extinction of hypothec by acquisition of hypothecated 

immovable by acquisitive prescription)  
If a person who is neither an obligor nor a hypothecator has possessed the 
hypothecated immovable properties in complete conformity with the 
requirements for acquisitive prescription, the hypothec shall be 
extinguished thereby. However, this shall not apply where a third party 
acquirer of the hypothecated immovable properties acquires the immovable 
with knowledge of the existence of the hypothec.  
 

Section VII. Revolving Hypothec 
 
867. (Definition of revolving hypothec)  
(1) A hypothec may be created between a creditor and a debtor to secure 
unspecified claims, up to the limit of a maximum amount that may occur 
from a certain type of continuous transactions. A hypothec of this nature is 
referred to as a revolving hypothec.  
(2) The scope of the unspecified claims that are secured by a revolving 
hypothec must be set forth in the agreement creating the revolving 
hypothec.  
 
868. (Scope of secured claims)  
A revolving hypothee may exercise his/her revolving hypothec up to the 
maximum amount with respect to all fixed payments of principal as well as 
periodical payments including interest and compensation for damages 
resulting from failure to perform obligations.  
 
869. (Amendment of the scope of secured claims)  
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(1) The parties to a revolving hypothec agreement may through their 
mutual agreement amend the scope of the claims secured by the revolving 
hypothec during the period of time until the principal is fixed.  
(2) Amendment pursuant to paragraph (1) shall not require the consent of 
subordinate hypothees or any other third party.  
(3) An amendment pursuant to paragraph (1) must be registered before the 
principal is fixed.  
 
870. (Amendment of maximum amount)  
(1) The parties to a revolving hypothec agreement may through their 
mutual agreement amend the maximum amount of a revolving hypothec.  
(2) The consent of interested parties must be obtained in the event of an 
amendment as set forth in paragraph (1).  
(3) An amendment set forth in paragraph (1) cannot be asserted against any 
third party other than the persons who have consented pursuant to 
paragraph (2) unless the amendment is registered.  
 
871. (Date for fixing principal)  
(1) With respect to the principal secured by a revolving hypothec, the date 
when the principal is to be fixed may be prescribed or amended.  
(2) The provisions of paragraph (2) of Article 869(Amendment of the 
scope of secured claims) shall apply mutatis mutandis to paragraph (1).  
(3) The date set forth in paragraph (1) must be within five (5) years of the 
date on which it is prescribed or amended.  
(4) The amendment of the date set forth in paragraph (1) must be registered 
prior to said date.  
 
872. (Assignment of secured claim or assumption of debt)  
(1) A person who acquires a claim from a revolving hypothee before the 
principal is fixed may not exercise the revolving hypothec with respect to 
such claim. A person who made payment for or on behalf of an obligor 
before the principal is fixed also may not exercise the revolving hypothec 
through subrogation by performance.  
(2) If an obligation is assumed before the principal is fixed, the revolving 
hypothee may not exercise his/her revolving hypothec with respect to the 
obligation of the person who assumes the obligation.  
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873. (Inheritance of revolving hypothee or debtor)  
(1) When a succession has commenced in connection with a revolving 
hypothee before the principal is fixed, the revolving hypothec shall secure 
the claims that exist at the time of the commencement of the succession. 
The revolving hypohtec shall also secure the claims that the successor, 
prescribed by agreement between the successors and the revolving 
hypothecator, acquires after the commencement of the succession.  
(2) If a succession has commenced in connection with a debtor before the 
principal is fixed, the revolving hypothec will secure the debts that exist at 
the time of the commencement of the succession. The revolving hypothec 
shall also secure the debts that are incurred by the successor, prescribed by 
agreement between the revolving hypothee and the revolving hypothecator, 
after the commencement of the succession.  
(3) The provisions of paragraph (2) of Article 869(Amendment of the 
scope of secured claims) shall apply mutatis mutandis to an agreement set 
forth in paragraph (1) or (2).  
(4) If an agreement as set forth in paragraph (1) or (2) is not registered 
within six (6) months after the succession commences, the principal to be 
secured shall be deemed to have been fixed at the time that succession has 
commenced.  
 
874. (Merger of revolving hypothee or debtor)  
(1) If a merger has occurred in connection with a corporate revolving 
hypothee before the principal is fixed, the revolving hypothec shall secure 
the claims that exist at the time of the merger, and shall also secure the 
claims acquired after the merger by the surviving corporation or the 
corporation established as a result of the merger.  
(2) If a merger has occurred in connection with a corporate debtor before 
the principal is fixed, the revolving hypothec shall secure the debts that 
exist at the time of the merger, and shall also secure the debts incurred by 
the surviving corporation or the corporation that is established as a result of 
the merger.  
(3) In the event of paragraph (1) or paragraph (2), the revolving 
hypothecator may demand the principal secured be fixed; provided that this 
shall not apply in the case of paragraph (2) if the debtor is the revolving 
hypothecator.  
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(4) If a demand pursuant to paragraph (3) has been made, the principal 
secured shall be deemed to have been fixed at the time of the merger.  
(5) A demand pursuant to paragraph (3) cannot be made if two (2) weeks 
have expired from the date that the revolving hypothecator has become 
aware of the merger. The same shall apply if one (1) month has expired 
from the date of the merger.  
 
875. (Division of revolving hypothee or debtor before fixing)  
(1) If a division occurs of a corporate revolving hypothee before the 
principal is fixed, the revolving hypothec shall secure the claims that exist 
at the time of the division, as well as the claims acquired after the division, 
by the corporation that divided, or the corporation that was established or 
assumed the business as a result of the division.  
(2) If a division occurs in connection with a corporate debtor before the 
principal is fixed, the revolving hypothec shall secure the debts that exist at 
the time of the division, as well as the debts that are incurred after the 
division, by the corporation that divided or the corporation that was 
established or assumed the business as a result of the division.  
(3) The provisions of paragraphs (3), (4) and (5) of Article 874(Merger of 
revolving hypothee or debtor) shall apply mutatis mutandis to paragraphs 
(1) and (2) hereof.  
 
876. (Disposition of revolving hypothec)  
(1) The revolving hypothee cannot make any disposition as set forth in 
paragraph (1) of Article 860(Transfer or waiver of hypothec), or paragraph 
(1) of Article 861(Transfer, waiver or change of ranking), prior to the 
fixing of the principal; provided, however, that this shall not prevent a 
disposition as set forth in Article 859(Sub-hypothecation).  
(2) The provisions of paragraph (3) of Article 862(Effect of disposal of 
hypothec) shall not apply to repayments made prior to the fixing of the 
principal in the case of the proviso to paragraph (1).  
 
877. (Transfer of revolving hypothec)  
(1) Before the principal is fixed, a revolving hypothee may transfer a 
revolving hypothec, with the approval of the revolving hypothecator.  
(2) A revolving hypothee may divide her/his revolving hypothec into two 
revolving hypothecs, and transfer one of these in accordance with 
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paragraph (1). In this event if that revolving hypothec has been the subject 
of rights of a third party, the rights of said third party shall be extinguished 
in connection with the revolving hypothec that was transferred.  
(3) The revolving hypothee must obtain the approval of the third party set 
forth in paragraph (2) in order to make the transfer set forth therein.  
 
878. (Partial transfer of revolving hypothec)  
Before the principal is fixed, a revolving hypothee may, with the approval 
of the revolving hypothecator, effect a partial transfer of the revolving 
hypothec and co-own the same with the acquiring party.  
 
879. (Co-ownership of revolving hypothec)  
(1) The co-owners of a revolving hypothec shall receive payment in 
proportion to the amounts of the claims held by each; provided that if prior 
to fixing the principal a different ratio is prescribed, or it is prescribed that 
one of the parties shall receive payment in preference to other parties, then 
payment shall be received as so prescribed.  
(2) A co-owner of a revolving hypothec may obtain the consent of the 
other co-owners and transfer his rights under the revolving hypothec in 
accordance with the provisions of paragraph (1) of Article 877(Transfer of 
revolving hypothec).  
 
880. (Effect of transfer of revolving hypothec by a revolving hypothee 

who has accepted a transfer or waiver of the order of priority of a 
hypothec)  

If a revolving hypothee who has accepted a transfer or waiver of the order 
of priority of a hypothec has transferred or partially transferred his/her 
revolving hypothec, the acquiring party shall acquire the benefit of the 
transfer or waiver of that order of priority.  
 
881. (Joint revolving hypothec)  
The provisions of Articles 857(Simultaneous or staggered application of 
proceeds in case of joint hypothec) and 858(Joint hypothec - registration of 
subrogation) shall apply with respect to revolving hypothecs, limited to 
cases where, simultaneously with the establishment of the same, it is 
registered that a revolving hypothec has been established on several 
immovable properties to secure the same claim.  
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882. (Amendment, transfer or fixing of a joint revolving hypothec)  
(1) Any amendment of the scope of claims secured by or the debtors or 
maximum amount of a revolving hypothec registered pursuant to Article 
881(Joint revolving hypothec), or the transfer or partial transfer thereof 
shall not have effect unless registered in connection with all of the 
immovables.  
(2) The principal secured by a revolving hypothec that has been registered 
pursuant to Article 881(Joint revolving hypothec) shall be fixed even if 
cause for fixing has occurred in connection with only one immovable.  
 
883. (Aggregate revolving hypothec)  
A person who has revolving hypothecs on several immovable properties 
may exercise his/her right of priority with respect to proceeds of each 
immovable property up to the respective maximum amounts, except for 
cases provided for in Article 881(Joint revolving hypothec).  
 
884. (Demand for fixing of principal)  
(1) The revolving hypothecator may demand the fixing of the principal to 
be secured if three years have passed since the creation of the revolving 
hypothec; provided that this shall not apply if a date has been prescribed on 
which the principal is to be fixed.  
(2) The revolving hypothecator may demand the fixing of the principal to 
be secured if as a result of a change of the scope of claims to be secured, 
termination of transaction, or other cause, it becomes definite that no more 
principal will arise which is to be secured.  
(3) The revolving hypothee may demand the fixing of the principal to be 
secured; provided that this shall not apply if a date has been prescribed on 
which the principal is to be fixed.  
(4) If a demand is made pursuant to paragraph (1), (2) or (3), the principal 
to be secured shall be fixed with the expiration of two weeks from the time 
of the demand.  
 
885. (Cause for fixing of principal)  
(1) In addition to cases in which a demand for fixing has been made as set 
forth in Article 884(Demand for fixing of principal), the principal to be 
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secured under a revolving hypothec shall be fixed in the following 
circumstances:  

a) if the revolving hypothee has made a petition for compulsory 
sale of the immovable under the hypothec, provided that 
this shall be limited to cases in which the compulsory sale 
procedures have commenced;  

b) if the revolving hypothee has effected an attachment for 
delinquent taxes against the hypothecated immovable 
properties;  

c) if two weeks have passed since the revolving hypothee became 
aware that compulsory sale procedures have been 
commenced or attachment for delinquent taxes has been 
made against the hypothecated immovable properties; or  

d) if the debtor or the revolving hypothecator has received a 
declaration of bankruptcy.  

(2) If the effect of a compulsory sale or attachment pursuant to paragraph 
(1)(c) or a declaration of bankruptcy pursuant to paragraph (1)(d) has been 
extinguished, the fixing of the principal shall be deemed not to have taken 
place; provided that this shall not apply if a third party has acquired the 
revolving hypothec or the rights created over the same on the basis that the 
principal has been fixed.  
 
886. (Demand for reduction of maximum amount)  
(1) After the principal is fixed, the revolving hypothecator may demand the 
reduction in the maximum amount of that revolving hypothec, to the 
amount of the obligations actually in existence plus the amount of the 
periodical payments including interest and the amount of damages due to 
default in obligations that will arise in the following two years.  
(2) As to reductions in maximum amount of revolving hypothecs for which 
registration under Article 881 (Joint revolving hypothec) has been effected, 
the demand under the paragraph (1) shall be sufficient if made with respect 
to one of those immovable properties.  
 
887. (Demand for extinguishing of revolving hypothec)  
(1) If the amount of the debt currently existing after the fixing of the 
principal exceeds the maximum amount of a revolving hypothec, a person 
who has created the revolving hypothec to secure the debts of another, or a 
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third party who has acquired ownership or perpetual lease, or a leasehold 
that can be asserted against third parties with respect to hypothecated 
immovable properties, may, by paying or depositing an amount equivalent 
to the maximum amount, demand that the revolving hypothec be 
extinguished. In this event, the payment or deposit shall have the effect of 
performance.  
(2) A revolving hypothec with a registration prescribed in Article 881(Joint 
revolving hypothec)shall be extinguished if a demand set forth in 
paragraph (1) is made against one of the immovables.  
(3) The principal debtor, guarantor or their successor in interest cannot 
make a demand for extinguishing as prescribed in paragraph (1).  
(4) A third party who has acquired ownership or another right set forth in 
paragraph (1) that is encumbered by a condition precedent cannot make a 
request for extinguishing as prescribed in paragraph (1) during the period 
of time that the existence or absence of said condition remains 
undetermined.  
 

Chapter Six TRANSFER AS SECURITY14 
Section I. Definition of Transfer as Security 

 
888. (Definition of transfer as security)  
(1) A transfer as security shall mean the transfer of the ownership of a 
prescribed movable owned by a debtor or a third party, to the creditor, for 
the purposes of securing a debt. In this event, the ownership over the 
property shall be re-transferred to the person who provided the security 
when the debt is paid in full.  
(2) It shall be possible to have more than one movable, for which the scope 
is defined according to the type of movable, the location or other standards, 
be the object of a transfer as security as one aggregate movable, even if 
there are changes in the individual movables included therein.  
 

Section II. Formation of Security Interest Under a Transfer as 
Security 

 
889. (Creation of security interest under a transfer as security)  
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A security interest under a transfer as security shall be created through an 
agreement between the creditor and the debtor or the third party providing 
the movable(s) for the transfer as security.  
 
890. (Perfection of security interest under a transfer as security)  
A security interest under a transfer as security cannot be asserted against a 
third party other than the [security creator] unless possession of the object 
is assigned pursuant to Article 229(Assignment of possession).  
 

Section III. Effect of Security Interest Under a Transfer as Security 
 
891. (Extent of effect of security interest under a transfer as security)  
(1) [The effect of] a security interest under a transfer as security shall 
extend to all things that are affixed to and form part of the object of the 
security interest of the transfer as security at the time of the creation 
thereof. It shall also extend to all things that are affixed to the object 
subsequent to the creation of the security interest under the transfer as 
security.  
(2) Provisions to the contrary may be set forth in the agreement creating 
the security interest under the transfer as security.  
 
892. (Effect of security interest under a transfer as security on fruits)  
(1) If the [security creator] or a third party on instruction from the [security 
creator] directly possesses the object, the provisions of Article 891(Extent 
of effect of security interest under a transfer as security) shall not apply to 
the fruits thereof; provided that this shall not apply after the holder of the 
security interest under the transfer as security has demanded delivery of the 
object pursuant to paragraph (2) of Article 898(Conversion to cash or 
conclusive transfer of ownership).  
(2) If the holder of the security interest under the transfer as security or a 
third party on instruction from said holder directly possesses the object, the 
provisions of Article 822(Priority right to receive satisfaction from fruits) 
concerning pledges shall apply mutatis mutandis to fruits produced from 
the object.  
 
893. (Extension of security interest to the proceeds of the collateral)  
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(1) The security interest under a transfer as security may be exercised 
against money or other things to be received by the [security creator], as a 
result of sale, loss or destruction of, or damage to the object of the transfer 
as security; provided that it cannot be exercised against the money or other 
thing after it has been paid or delivered to the [security creator].  
(2) Notwithstanding the provisions of paragraph (1) above, if the object 
under the transfer as security consists of the movables prescribed in 
paragraph (2) of Article 888(Definition of transfer as security), and the 
[security creator] plans to sell [any portion of the individual movables 
included therein] to another, the security interest under the transfer as 
security cannot be exercised against the sale proceeds.  
 
894. (Disposition of object by [security creator])  
(1) Where a [security creator], who continues his direct possession over the 
object even after the security interest under a transfer as security has been 
created, assigns said object to a third party, or has created a real security 
right over said object in favor of a third party, if said third party satisfies 
the requirements set forth in Article 193(Bona fide acquisition of 
ownership of movable), said third party may assert its rights against the 
holder of the security interest under the transfer as security.  
(2) Notwithstanding the provisions of paragraph (1) above, if the object 
under the transfer as security consists of the movables prescribed in 
paragraph (2) of Article 888(Definition of transfer as security), and the 
[security creator] plans to sell [any portion of the individual movables 
included therein] to another, and if the [security creator] who continues to 
be in direct possession of the object even after the creation of the transfer 
as security sells the object to a third party, the holder of the security 
interest under the transfer as security shall not be able to assert his security 
interest against the third party regardless of whether the third party satisfies 
the requirements set forth in Article 193(Bona fide acquisition of 
ownership of movable).  
(3) Where another person on instruction from the [security creator] 
continues direct possession over the object even after the security interest 
under a transfer as security has been created, if the [security creator] 
assigns said object to a third party, or has created a real security right over 
said object in favor of a third party, the provisions of paragraph (1) or (2) 
shall apply mutatis mutandis.  
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895. (Extent of secured claim)  
The security interest under the transfer as security shall secure the principle, 
interest, penalty, expenses for enforcing the security interest under the 
transfer as security, the expenses for preserving the object, as well as 
compensation for damage resulting from default on obligations, or an 
hidden defect in the object, except where otherwise provided in the act of 
creation.  
896. (Special provisions in the event that the holder of the security interest 
under the transfer as security takes direct possession of the object)  
If the holder of the security interest under the transfer as security or a third 
party on instruction from the holder takes direct possession of the object, 
the provisions of Articles 821(Retention of thing pledged), 823(Pledgee's 
duty to preserve thing pledged), and 824(Pledgee's right to reimbursement) 
shall apply mutatis mutandis.  
 
897. (Disposition of object by holder of security interest under the 

transfer as security)  
(1) Where the holder of the security interest under the transfer as security 
who is in direct possession of the object assigns the object to a third party, 
or creates a real security right in favor of a third party, if the third party 
satisfies the requirements set forth in Article 193(Bona fide acquisition of 
ownership of movable), the third party may assert said rights against the 
[security creator].  
(2) In case where a third party has a direct possession over the subject 
matter by the direction of the holder of the security interest under the 
transfer as security, who transferred the ownershp of the subject matter to 
another third party or provided it as security for another third party, the 
provision of Paragraph (1) shall apply mutatis mutandis.  
 

Section IV. Enforcement of the Security Interest Under the Transfer 
as Security 

 
898. (Conversion to cash or conclusive transfer of ownership)  
(1) If the debt is not discharged, the holder of the security interest under 
the transfer as security may by giving notice to the [security creator] take a 
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measure by himself to convert the object to cash, or obtain the ownership 
of the object conclusively.  
(2) If in the event of paragraph (1) the object is held in the direct 
possession of the [security creator] or a third party on the instruction of the 
[security creator], a demand for delivery of the object may be made against 
said person.  
(3) If in the event of paragraph (1) the price of the object exceeds the 
amount of debt payable, the holder of the security interest under the 
transfer as security must pay the [security] creator the difference as a 
settlement.  
 
899. (Right of retrieval of a security creator)  
The security creator may, even after the due date of the debt has passed and 
until the settlement payment set forth in paragraph (3) of Article 
898(Conversion to cash or conclusive transfer of ownership) is made, 
tender the entire amount of the debt and show this fact to the holder of the 
security interest under the transfer as security, and retrieve the object under 
the transfer as security; provided, however, that if the price of the object 
encumbered by the security interest under the transfer as security does not 
exceed the amount of the debt that is payable, the preceding shall not apply 
after the holder of the security interest under the transfer as security has 
notified the security creator to that effect.  
Chapter Seven GUARANTY  
 

Section I. Formation of Guaranty 
 
900. (Formation of contract of guaranty)  
(1) A guaranty shall be formed when (i) a prospective guarantor undertakes 
to the obligee that in the event the obligor ['principal obligor'] fails to 
perform his obligation ['underlying obligation'], the prospective guarantor 
will perform the whole or part of such obligation together with the obligor 
['guarantor's obligation'], and (ii) the obligee accepts such undertaking.  
(2) A rider providing security for loss, which shall constitute a guaranty 
obligation independent from the underlying obligation, may be executed as 
part of a contract of guaranty. However, this shall be limited to situations 
in which the provision of security for loss or guaranty constitutes part of 
the business of the person assuming the obligations imposed by such rider.  
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(3) Where assumption of the guaranty obligation does not constitute part of 
the business of the prospective guarantor, the obligee shall provide the 
prospective guarantor with any and all material information concerning the 
guaranty obligation to be assumed, thereby giving the prospective 
guarantor a chance to fully deliberate [whether to enter into the contract of 
guaranty based on such information].  
(4) Where the obligee fails to carry out the duty described in paragraph (3), 
the guarantor may rescind the contract of guaranty.  
 
901. (Formality of contract of guaranty)  
(1) A guaranty undertaking made without being recorded in an instrument 
or document may be revoked at any time. However, this shall not apply 
where the guarantor has voluntarily set to perform the guaranty obligation.  
(2) The provisions of paragraph (1) shall also apply to a guaranty 
undertaking made in connection with a monetary obligation where the 
amount of the guaranty obligation is not set forth in the guarantor's 
handwriting.  
(3) The contents of the guaranty obligation shall be specifically described 
in the guaranty instrument or document.  
 
902. (Floating guaranty)  
(1) Notwithstanding the provisions of paragraphs (2) and (3) of Article 
901(Formality of contract of guaranty), a floating guaranty contract that 
guarantees the performance of unspecified future obligations accruing from 
a certain continuing legal relationship shall be valid and effective only if 
the continuing legal relationship forming the basis of the underlying 
obligations is specified.  
(2) If the term of the guaranty is not stated in the floating guaranty contract, 
the guarantor may, after a reasonable period of time has elapsed since the 
date of execution of the contract, terminate the floating guaranty contract, 
and such termination is effective only for the future.  
(3) If the principal obligor's business or financial position has deteriorated 
substantially since the date of execution of the floating guaranty contract, 
the guarantor may immediately terminate the floating guaranty contract, 
and such termination is effective only for the future.  



188 

 

(4) Upon the death of a guarantor under a floating guaranty contract, only 
the floating guarantor's obligations regarding the underlying obligations in 
existence at the time of the guarantor's death shall be subject to succession.  
 

Section II. Effect of Guaranty 
903. (Scope of guaranty)  
(1) A guaranty obligation shall include interest accruing on the underlying 
obligation, penalties, damages and all other charges incidental to the 
underlying obligation.  
(2) A guaranty contract may specify the amount of penalties or damages 
payable for non-performance of the guaranty obligation.  
 
904. (Nature of guaranty)  
(1) Where an underlying obligation does not exist, a guaranty shall not be 
created. However, a guaranty can be created with regard to an underlying 
obligation that could arise in the future or an underlying obligation subject 
to a condition.  
(2) If the guarantor's burden is more onerous than that of the underlying 
obligation with respect to either the object or the terms and conditions of 
the obligation, the guarantor's obligation shall be educed in accordance 
with the scope of the underlying obligation.  
(3) The extinction of the underlying obligation shall operate to extinguish 
the guaranty obligation as well.  
(4) A demand for performance or any other ground for interruption of a 
prescription period against the principal obligor shall also be effective 
against the guarantor.  
(5) Except as otherwise provided for in the guaranty contract, when the 
claim owed to the principal obligor was assigned, the claim owed to the 
guarantor shall also be deemed to have been assigned to the assignee.  
 
905. (Rights of guarantor)  
(1) The guarantor is entitled to invoke prescriptive extinction of the 
underlying obligation.  
(2) The principal obligor's waiver of the benefit of prescription shall not be 
effective against the guarantor.  
(3) The guarantor may raise any defenses available to the principal obligor.  
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(4) Where the principal obligor is entitled to rescind or terminate [the 
contract giving rise to the underlying obligation], the guarantor may refuse 
to perform the guaranty obligation.  
(5) Where the principal obligor is entitled to a set-off of the underlying 
obligation by virtue of a counter-obligation owed by the obligee, the 
guarantor may refuse to perform the guaranty obligation to the extent that 
the underlying obligation would be extinguished by the exercise of the set-
off.  
 
906. (Guaranty of voidable obligation)  
Where a guarantor who offers a guaranty or security against loss as part of 
his business assumes a guaranty obligation regarding the voidable 
obligation while being aware of grounds for rescission [of the contract 
giving rise to the underlying obligation], the guarantor shall be presumed 
to have assumed an independent obligation regarding the same subject 
matter as that of the underlying obligation.  
 
907. (Qualification as guarantor)  
(1) Where an obligor has a duty to furnish a guarantor to the obligee, the 
guarantor must be a person of full legal capacity who has sufficient 
financial ability to effect performance.  
(2) If the guarantor ceases to fulfill the conditions set forth in paragraph (1), 
the obligee may demand that the obligor replace the guarantor with a 
person who fulfills such conditions.  
(3) If the obligor is unable to furnish a guarantor who fulfills the conditions 
set forth in paragraph (1), the obligee may demand that the obligor furnish 
other security in lieu thereof.  
(4) This Article shall not apply in cases where the obligee has designated 
the guarantor.  
 
908. (Meaning of joint guaranty and principle of joint guaranty)  
(1) [A guarantor who is obligated to perform jointly and severally with the 
principal obligor] may not (i) demand of the obligee that performance be 
demanded from the principal obligor prior to the guarantor, or (ii) exempt 
oneself from enforcement of the guaranty obligation by establishing that 
the principal obligor has sufficient resources to tender performance and is 
easily subject to execution.  
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(2) In the absence of an agreement to the contrary, the guarantor is bound 
to perform the guaranty obligation jointly and severally with the principal 
obligor.  
 
909. (Effect of events occurring with respect to guarantor)  
Events that occur with respect to the guarantor shall have no effect with 
respect to the principal obligor. However, this shall not apply to a demand 
or other grounds for the interruption of prescription that is made or 
occurred to a guarantor who has been commissioned by the principal 
obligor.  
 
910. (Co-guarantors)  
(1) Where multiple persons undertake to be guarantors in a contract, each 
guarantor is obligated with respect to the entire amount of the underlying 
obligation.  
(2) In the absence of an agreement to apportion the guaranty obligation 
among the co-guarantors and limit each co-guarantor’s liability vis-à-vis 
the obligee to the apportioned share thereof, the burden of the guaranty 
obligation shall be presumed to be shared equally among all co-guarantors.  
 

Section III. Indemnification 
 
911. (Commissioned guarantor's right to indemnification) 
(1) Where a guarantor commissioned by the principal obligor has effected 
performance on behalf of the principal obligor or has otherwise 
extinguished the underlying obligation at his expense, the guarantor is 
entitled to demand indemnification from the principal obligor.  
(2) The guarantor described in paragraph (1) may demand indemnification 
of the actual amount paid by him and interest accruing thereon from the 
time of payment, as well as compensation for damages.  
(3) A guarantor commissioned by a principal obligor may preemptively 
exercise his right to indemnification in any of the following cases:  

a) Where the guarantor has without negligence on his part 
received the issuance of a judgment ordering performance 
to the obligee, and such judgment has become final and 
binding;  

b) Where the principal obligor has been declared bankrupt, and  
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the obligee does not file for a distribution in the bankruptcy 

procedure;  
c) Where the underlying obligation has become due; or  
d) Where the deadline for performance of the underlying 

obligation is not fixed and its maximum period of 
performance cannot be established, and five years have 
elapsed since the date of execution of the guaranty contract.  

(4) A principal obligor who has received a demand for indemnification 
from the guarantor pursuant to paragraph (1) may, so long as the obligee 
has not received full and complete performance of the obligation, demand 
that the guarantor furnish security or procure a discharge from the 
obligation for the benefit of the principal obligor.  
(5) In the case described in paragraph (4), the principal obligor may relieve 
himself from liability for indemnification by making a deposit with the 
official depository office, furnishing security to the guarantor or procuring 
a discharge from the obligation for the benefit of the guarantor.  
 
912. (Voluntary guarantor’s right to indemnification)  
Where a guarantor who did not be commissioned by the principal obligor 
has effected performance on behalf of the principal obligor or has 
otherwise caused the principal obligor to be released from the underlying 
obligation at the guarantor’s expense, the principal obligor shall indemnify 
the guarantor to the extent that the principal obligor was enriched thereby. 
However, if the guaranty was provided against the will of the principal 
obligor, the principal obligor shall indemnify the guarantor to the extent 
that the principal obligor continues to be enriched.  
 
913. (Requirements for indemnification)  
(1) Where the guarantor has, without notifying the principal obligor that he 
received a demand for performance from the obligee, effected performance 
of the obligation or otherwise procured the discharge thereof at his own 
expense, and if the principal obligor has had any means of defense against 
the obligee, the principal obligor may set it up against the guarantor's 
demand for indemnification. However, if the mean of defense so set up is a 
set-off, the guarantor may demand that the obligee perform the counter-
obligation that might have been extinguished if it had been set-off.  
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(2) If, as a result of the guarantor's failure to notify the principal obligor 
that he has procured the discharge of the obligation at his own expense, the 
principal obligor has also effected in good faith performance of the 
obligation or otherwise procured a discharge at the principal obligor's 
expense, the principal obligor may treat his performance or other act of 
discharge as effective.  
 
914. (Right to indemnification of guarantor on behalf of one of several 

obligors)  
A guarantor on behalf of one of several joint obligors or obligors of an 

indivisible joint obligation may obtain indemnification from the other 
obligors in proportion to their respective shares.  

 
915. (Right to indemnification of co-guarantors)  
(1) If one of several co-guarantors has effected performance of the 
guaranty obligation or otherwise procured a common discharge thereof at 
his own expense, such guarantor may demand indemnification from the 
other guarantors in proportion to their respective shares of the burden.  
(2) In the case described in paragraph (1), the guarantor may demand 
indemnification with respect to the actual amount paid and interest 
accruing thereon, as well as compensation for damages.  
(3) In the case of a co-guaranty that contains an agreement to apportion the 
guaranty obligation among the co-guarantors and limit each co-guarantor’s 
liability vis-à-vis the obligee to the apportioned share thereof, if one of the 
co-guarantors has procured at his own expense a common discharge of the 
obligation in excess of his share of the burden, the provisions of Articles 
912(Voluntary guarantor’s right to indemnification), 913(Requirements for 
indemnification) and 914(Right to indemnification of guarantor on behalf 
of one of several obligors) shall apply mutatis mutandis.  
 

Section IV. Subrogation 
916. (Subrogation following performance)  
(1) A guarantor who has effected performance of the underlying obligation 
or otherwise procured discharge thereof at his own expense shall acquire 
the obligee's rights in connection with the underlying obligation, and shall 
be entitled to exercise in lieu of the obligee the security interests securing 
such rights.  
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(2) In the case described in paragraph (1), a guarantor who has obtained a 
partial discharge may exercise the obligee's rights and the associated 
security interests concurrently with the obligee in proportion to the value 
of the discharge obtained by the guarantor. In this case, the right of 
termination may be exercised solely by the obligee. However, in the event 
of termination, [the terminating obligee] shall return to the subrogor the 
amount for which the discharge was obtained and interest thereon.  
 
917. (Duty to deliver documents, etc.)  
(1) An obligee who has obtained full satisfaction by virtue of the 
guarantor's performance or other expenditure must deliver to the guarantor 
the instrument certifying the underlying obligation and the property held in 
the obligee's possession as security.  
(2) If the guarantor's performance or other expenditure has been made with 
respect to only part of the obligation, the obligee shall record the fact of the 
subrogation in the instrument and allow the guarantor to supervise the 
preservation of the property held in the obligee's possession as security.  
 
918. (Duty to preserve security)  
An obligee who has obtained satisfaction by virtue of the guarantor's 
performance or other expenditure is obligated to preserve the security for 
the benefit of the guarantor who made such performance or other 
expenditure.  
 
919. (Ranking of subrogors)  
(1) A guarantor who effects performance or other expenditure may not 
thereafter be subrogated to the rights of the obligee as against a third-party 
acquirer of an immovable provided as security unless [the fact of 
subrogation] is registered after such performance or other expenditure.  
(2) A guarantor shall be subrogated to the rights of the obligee as against 
third party security providers only in accordance with the proportion of the 
number of third party security providers to that of guarantors.  
 
920. (Mutatis mutandis application of provisions regarding subrogation 

of performing party)  
With respect to subrogation arising out of a guarantor's performance or 
other expenditure, in addition to the provisions set forth in this Section VI, 
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the provisions of Sub-section IV, Section I, Chapter Seven of Book Four 
shall apply mutatis mutandis.  
 

Chapter Eight JOINT OBLIGATION 
Section I. Creation of Joint Obligation 

 
921. (Definition of joint obligation)  
(1) Where multiple persons have assumed a joint obligation, the obligee 
may demand full or partial performance from any individual obligee or 
from all of the obligees simultaneously or separately.  
(2) Where one, several or all joint obligors have been declared bankrupt, 
the obligee may seek distribution of the entire amount of the obligation in 
the bankruptcy proceedings for each of such obligors.  
 
922. (Creation of joint obligation)  
(1) A joint obligation is created by a provision of law or by the express or 
implied agreement between the obligee and each of multiple obligors who 
are acknowledged to have in common an intention of being obligated 
jointly with the others.  
(2) The agreement described in paragraph (1) may be reached between the 
obligee and all obligors simultaneously or between the obligor and each 
obligor separately.  
(3) The obligee can exempt any obligor from the joint liability with other 
obligors.  
(4) An obligor who is exempted from the joint liability is thereafter liable 
only for that share of the obligation assumed by the obligor prior to the 
exemption.  
(5) Each joint obligor is presumed to bear an equal share of the total 
obligation.  
 
923. (Nullification or revocation regarding obligor)  
The existence of grounds for nullification or revocation of an act regarding 
a joint obligor shall not affect the validity of the obligation assumed by the 
remaining joint obligors.  
Section II. Effect of Events Occurring Regarding Single Joint Obligor  
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924. (Universal effect of demand or other ground for interruption of 
prescription period)  

A demand for performance or other act that serves to interrupt a period of 
prescription that is made with respect to one joint obligor shall be effective 
against all other joint obligors.  
 
925. (Universal effect of performance, etc.)  
Where one joint obligor makes performance, substitute act of performance 
or performance by deposit, the obligation is thereby extinguished with 
respect to the other joint obligors as well.  
 
926. (Universal effect of offset)  
(1) Where one joint obligor has a claim against the obligee, the obligor's 
offset of the claim against the obligation shall serve to extinguish the 
obligation on behalf of all joint obligors.  
(2) While the obligor possessing the claim described in paragraph (1) does 
not exercise an offset of such claim against the obligation, the other 
obligors may refuse to perform with respect to that obligor's share of the 
obligation.  
 
927. (Universal effect of novation)  
The execution of a novation between the obligee and any joint obligor shall 
serve to extinguish the obligation for all obligors.  
 
928. (Universal effect of merger)  
A merger between the obligee and any joint obligor shall be deemed to 
constitute performance by that obligor.  
 
929. (Universal effect of exemption)  
(1) An exemption given to one joint obligor with respect to the entire 
obligation is effective with respect to the other obligors only to the extent 
of the share of the obligation for which that obligor is responsible.  
(2) Where an exemption with respect to part of the obligation is given to 
one joint obligor, the exemption's effect with respect to the other obligors 
shall be proportional to the effect it would have had if it had constituted an 
exemption with respect to the entire obligation.  
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930. (Universal effect of prescription)  
(1) Where one joint obligor invokes the benefit of a prescription that has 
been perfected with respect to that obligor, the other obligors shall be 
exempted from the obligation to the extent of the share of the obligation 
for which that obligor was responsible.  
(2) In the case described in paragraph (1), where the prescription has been 
perfected but the benefit of prescription has not been invoked, the other 
obligors may invoke such prescription with respect to the share of the 
obligation for which the obligor originally eligible to invoke prescription 
was responsible.  
 
931. (Principle of relative effect)  
Except as provided in Articles 924(Universal effect of demand or other 
ground for interruption of prescription period) through 930(Universal 
effect of prescription), an event occurring with respect to one joint obligor 
shall have no effect with respect to the other obligors.  
Section III. Indemnification  
 
932. (Performing obligor's right to indemnification)  
(1) Where a joint obligor has obtained a discharge from the obligation 
through his own performance or other expenditure, and the other joint 
obligors have consequently been discharged as well, the joint obligor may 
demand indemnification from the other obligors with respect to their 
respective shares of the obligation. Where the performance or other 
expenditure of a joint obligor covers only a part of the obligation, and that 
obligor and the other joint obligors receive a discharge to that extent, the 
obligor may demand indemnification in accordance with the percentage of 
the entire obligation that was discharged by such performance or 
expenditure.  
(2) The demand for indemnification described in paragraph (1) may 
include legal interest incurred after the date of discharge through 
performance or other expenditure, as well as unavoidable expenses and 
other losses.  
 
933. (Notification as requirement for indemnification)  
(1) Where a joint obligor, without notifying the other obligors of the 
receipt of a demand for performance by the obligee, obtains a discharge 
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from the obligation through his own performance or other expenditure, 
thereby discharging the other joint obligors as well, another obligor who 
had grounds to defend against the obligee's claim may raise such grounds, 
to the extent of such obligor's share of the obligation, as a defense to a 
claim for indemnification by the joint obligor who obtained a discharge 
from the obligation through performance or other expenditure. However, 
where the other obligor's grounds for defending against the obligee consist 
of an offset [with a counter-obligation owed by the obligee], the obligor 
against whom the defense is raised may demand that the obligee perform 
such counter-obligation that should have been extinguished by the offset.  
(2) Where a joint obligor obtains a discharge from the obligation through 
his own performance or other expenditure and fails to notify the other 
obligors that they are thereby discharged from the obligation as well, and 
another joint obligor thereafter obtains a discharge from the obligation by 
tendering performance or other expenditure to the obligee without 
knowledge of the discharge obtained as a result of the first joint obligor's 
performance or expenditure, the second joint obligor may deem his own 
performance or other action discharging the obligation as effective.  
(3) Where performance or other expenditure that would discharge the 
obligation are made by multiple joint obligors, if the notification described 
in paragraphs (1) and (2) is not provided, the discharging performance or 
other expenditure that is made first in time shall be deemed effective.  
 
934. (Indemnification where joint obligor lacks financial capacity)  
Where a joint obligor lacks the financial capacity to make indemnification, 
the amount of that obligor's liability for indemnification shall be borne by 
the obligor demanding indemnification and by the remaining joint obligors 
having such capacity in proportion to their respective share of the 
obligation. However, where the obligor demanding indemnification is 
negligent, such obligor may not demand indemnification from the other 
obligors for the financially incapable obligor's share of the obligation.  
 
935. (Exemption of joint liability and financially incapable obligor's 

share)  
Where a joint obligor obtains an exemption from the joint liability with 
other obligors, if any of the other obligors lacks the financial capacity to 
make indemnification, the obligee shall assume that share of the 
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indemnification amount imputed to the financially incapable obligor for 
which the obligor exempted from the joint liability would otherwise be 
liable.  
 

Section IV. Subrogation by Performance 
936. (Subrogation)  
(1) Where a joint obligor obtains the right to demand indemnification from 
the other obligors, such obligor shall succeed to the claims possessed by 
the obligee against the other obligors to the extent of such indemnification, 
and shall be subrogated to the position of the obligee in regard to any 
security interests securing such claims.  
(2) The provisions of Book Four, Chapter Seven, Section I, Sub-section IV 
shall apply mutatis mutandis to the subrogation of an obligor seeking 
indemnification.  
 

Section V. Other Situations Involving Multiple Obligors 
937. (Indivisible obligation, sham obligation, divisible obligation)  
(1) Where multiple obligors owe the same obligation to a single obligee, if 
the obligors are not acknowledged to have in common an intention to 
assume joint and several responsibility with the others, the provisions of 
Article 921(Definition of joint obligation) shall apply mutatis mutandis. 
However, where performance of the obligation is divisible, and divided 
performances will not harm the obligee, each obligor shall assume a 
divided and separate obligation corresponding to his respective share. 
Where each obligor's share cannot be determined, each share shall be 
presumed to be equal.  
(2) In the case described in the first sentence of paragraph (1), events 
occurring with respect to one obligor shall not affect the other obligors 
except in the cases described in Article 925(Universal effect of performance, 
etc.) and paragraph (1) of Article 926(Universal effect of offset).  
(3) Where one obligor described in the first sentence of paragraph (1) 
obtains a discharge of the obligation through his own performance or other 
expenditure and the other obligors are thereby discharged as well, if it is 
necessary to preserve fairness between the performing obligor and the 
other obligors, the performing obligor may, to the extent necessary to 
preserve fairness among the obligors, demand indemnification from the 
other obligors. 


